Brevard County Comprehensive Plan
Conservation Element
Wetlands

Objective 5

Preserve, protect, restore, and replace
wetlands to achieve no net loss of
functional wetlands in Brevard County after
September, 1990. The County shall ensure
the protection of wetlands and wetland
functional values by prioritizing protective
activities with avoidance of impacts as the
first priority, minimization of impacts as the
second priority, and mitigation for impacts
as the third priority.



Why does Brevard County have a
Comprehensive Plan?

Florida Statute, Title XI, Chapter 163, Part |l - Growth Policy; County and Municipal
Planning; Land Development Regulation

F.S. 163.3167 - Scope of Local Government Comprehensive Planning and Land
Development Regulation Act:

(1) The several incorporated municipalities and counties shall have power and
responsibility:

(@) To plan for their future development and growth.

(b) To adopt and amend comprehensive plans, or elements or portions thereof, to
guide their future development and growth.

(c) To implement adopted or amended comprehensive plans by the adoption of
appropriate land development regulations or elements thereof.

(d) To establish, support, and maintain administrative instruments and procedures
to carry out the provisions and purposes of this act.

http://www.leq.state.fl.us/Statutes/index.cfm?App mode=Display Statute&URL=Ch016
3/titl0163.htm&StatuteYear=2008&Title=-%3E2008-%3EChapter%20163




Why does Brevard County have a
Comprehensive Plan?

Florida Administrative Code 9J-5 (Minimum Criteria for Review of Local Government Comprehensive Plans
and Plan Amendments, Evaluation and Appraisal Reports, Land Development Regulations and
Determinations of Compliance)

F.A.C. 9J-5.001 - Purpose:

(1) This chapter establishes minimum criteria for the preparation, review, and determination of
compliance of comprehensive plans and plan amendments pursuant to the Local Government
Comprehensive Planning and Land Development Regulation Act, Chapter 163, F.S. This chapter
establishes criteria implementing the legislative mandate that local comprehensive plans be consistent
with the appropriate strategic regional policy plan and the State Comprehensive Plan, and recognizes
the major role that local government will play, in accordance with that mandate, in accomplishing the
goals and policies of the appropriate comprehensive regional policy plan and the State Comprehensive
Plan.

F.A.C. 9J-5.012 - Coastal Management:

The purpose of this element is to plan for and where appropriate restrict development activities where
such activities would damage or destroy coastal resources, and protect human life and limit public
expenditures in areas that are subject to destruction by natural disaster.

F.A.C. 93-5.013 - Conservation Element:

The purpose of the conservation element is to promote the conservation, use and protection of natural
resources.

https://www.flrules.org/gateway/ChapterHome.asp?Chapter=9J-5




Why does Brevard County
regulate Wetlands?

9J-5.012 (Coastal Element) Primary Policy Governing Wetlands (additional applicable policies can be found

(2)

(3)

at the link above):

Coastal Management Data And Analysis Requirements. The element shall be based upon the following
data and analyses requirements pursuant to subsection 9J-5.005(2), F.A.C...

(b) Inventories and analyses of the effect of the future land uses as required to be shown on the
future land use map or map series on the natural resources in the coastal planning area shall be
prepared including: vegetative cover, including wetlands; areas subject to coastal flooding;
wildlife habitats; and living marine resources. Maps shall be prepared of vegetative cover, wildlife
habitat, areas subject to coastal flooding, and other areas of special concern to local
government...

Requirements for Coastal Management Goals, Objectives, and Policies...

(a) The coastal management element shall contain one or more goal statements which establish the
long term end toward which regulatory and management efforts are directed. These shall reflect
the stated intent of the Legislature in enacting Section 163.3178, F.S., which is that local
governments in their comprehensive plans restrict development activities that would damage or
destroy coastal resources, and protect human life and limit public expenditures in areas subject
to destruction by natural disasters.

(b) The element shall contain one or more specific objectives for each goal statement which address
the requirements of paragraph 163.3177(6)(g) and Section 163.3178, F.S., and which:

1. Protect, conserve, or enhance remaining coastal wetlands, living marine resources, coastal
barriers, and wildlife habitat;

Continued below...



Why does Brevard County
regulate Wetlands?

9J-5.012 (Coastal Element) Primary Policy Governing Wetlands (cont.):

(c) The element shall contain one or more policies for each objective and shall identify
regulatory or management techniques for...

.

p

Limiting the specific impacts and cumulative impacts of development or redevelopment
upon wetlands, water quality, water quantity, wildlife habitat, living marine resources,
and beach and dune systems;

. Restoration or enhancement of disturbed or degraded natural resources including beaches

and dunes, estuaries, wetlands, and drainage systems; and programs to mitigate future
disruptions or degradations...

Demonstrating how the local government will coordinate with existing resource protection
plans such as resource planning and management plans, aquatic preserve management
plans, and estuarine sanctuary plans.



Why does Brevard County
regulate Wetlands?

9J-5.013 (Conservation Element) Policy Governing Wetlands (additional applicable policies can be found at the link

above):

(1) Conservation Data and Analysis Requirements. The element shall be based upon the following data and analyses

requirements pursuant to subsection 9J-5.005(2), F.A.C.
(a) The following natural resources, where present within the local government’s boundaries, shall be identified

and analyzed:

1. Rivers, bays, lakes, wetlands including estuarine marshes, groundwaters and air, including information on
quality of the resource available from and classified by the Florida Department of Environmental
Regulation...

(b) For each of the above natural resources, existing commercial, recreational or conservation uses, known
pollution problems including hazardous wastes and the potential for conservation, use or protection shall be
identified.

(2) Requirements for Conservation Goals, Objectives and Policies.
(c) The element shall contain one or more policies for each objective which address implementation activities for
the:

5. Restriction of activities known to adversely affect the survival of endangered and threatened wildlife;

6. Protection and conservation of the natural functions of existing soils, fisheries, wildlife habitats, rivers,
bays, lakes, floodplains, harbors, wetlands including estuarine marshes, freshwater beaches and shores,
and marine habitats...

8. Continuing cooperation with adjacent local governments to conserve, appropriately use, or protect unique
vegetative communities located within more than one local jurisdiction;

9. Designation of environmentally sensitive lands for protection based on locally determined criteria which
further the goals and objectives of the conservation element...

Continued below...




Why does Brevard County
regulate Wetlands?

9J-5.013 (Conservation Element) Policy Governing Wetlands (cont.):

(3) Policies Addressing the Protection and Conservation of Wetlands.

(@)

(b)

Wetlands and the natural functions of wetlands shall be protected and conserved.
The adequate and appropriate protection and conservation of wetlands shall be
accomplished through a comprehensive planning process which includes
consideration of the types, values, functions, sizes, conditions and locations of
wetlands, and which is based on supporting data and analysis.

Future land uses which are incompatible with the protection and conservation of
wetlands and wetland functions shall be directed away from wetlands. The type,
intensity or density, extent, distribution and location of allowable land uses and the
types, values, functions, sizes, conditions and locations of wetlands are land use
factors which shall be considered when directing incompatible land uses away from
wetlands. Land uses shall be distributed in a manner that minimizes the effect and
iImpact on wetlands. The protection and conservation of wetlands by the direction
of incompatible land uses away from wetlands shall occur in combination with other
goals, objectives and policies in the comprehensive plan. Where incompatible land
uses are allowed to occur, mitigation shall be considered as one means to
compensate for loss of wetlands functions.



Wetland Facts

Wetlands serve valuable functions that benefit
everyone, including:

e Cleaning and filtering pollutants from surface waters
e Storing water from storms or runoff

e Preventing flood damage to developed lands

e Recharging groundwater

e Serving as nurseries for saltwater and freshwater fish
and shellfish that have commercial, recreational, and
ecological value

e Serving as the natural habitat for a variety of fish,
wildlife and plants, including rare, threatened,
endangered and endemic (native) species




Why 1s NRMO proposing
modifications to Objective 57?

In October 2009, the Board of County Commissioners directed
staff to modify the Wetlands Objective policies to:

e Remove duplication of state agency services

e Address the limited ability for commercial and industrial
uses to mitigate for wetland loss




Pending Policy Language

Proposed policy text in red was adopted on December 15,
2010 by Ordinance Number 09-39. Ordinance 09-39, the
overall amendment package including these highlighted
modifications, has not been approved by the Department
of Community Affairs (DCA). However, the highlighted
policies were found to be consistent with Florida Statute
(FS) 163 and Florida Administrative Code (FAC) Chapter
9J-5.



Policy 5.1

Brevard County shall utilize the same methodology, soil
types, hydrological requirements, and vegetation types as the
FDEP and the SJRWMD in delineating wetlands.




Policy 5.2

ef—ﬁunet—mn&l—wet—land—s—Brevard County shaII contlnue to protect and
conserve wetlands and the natural functions of wetlands by
Implementing and revising as necessary, the Wetlands Protection
Ordinance, which promotes no net loss of functional wetlands. At a

minimum, the following criteria shall be included in the land
development regulations:

Justification: Brevard County adopted the Wetlands Protection ordinance

in 1989. Policy language was revised to be more closely aligned with FAC
9J-5.013(3).




Policy 5.2 (cont.)

Criteria:
A. The basis for no net loss shall be established as of the effective date of the required
ordinance.

B. Wetlands shall be considered functional unless the applicant demonstrates that the
water regime has been permanently altered, either artificially or naturally, in a manner
to preclude the area from maintaining surface water or hydroperiodicity necessary to
sustain wetland functions.

C. If an activity is undertaken which degrades or destroys a functional wetland, the person
performing such an activity or the person who owns the property on which the impact
occurred shall be responsible for repairing and maintaining the wetland. If it is not
feasible erdesirable-for the responsible person to perform the repair and maintenance
of the wetland, then the responsible person shall mitigate for the wetland loss.
Mltlgatlon shall be in compllance with Chapter 62-345 F.A.C. ean—mel-ude—bu-t—net—be

Justification: The proposed amendment makes Policy 5.2.C consistent with FS Chapter
162, entitled County or Municipal Code Enforcement, and FAC 62.345, entitled Uniform
Mitigation Assessment Method. Specifically, State statute pre-empts local governments
from requiring mitigation where state law addresses it through FAC 62-345.




Policy 5.2 (cont.)

D. Wetland activity conducted by a public agency may not be utilized for wetland
mitigation credit by private persons unless approved by Brevard County.

E. The following land use and density restrictions within wetlands are established as a
maximum density or most intense land use that may be considered only if the other
criteria established in Conservation Element Policy 5.2 are met:

Justification: The inclusion of “within wetlands’ provides clarification relative to where
the density and land use applies.

1L Residential land uses within wetlands, that are a part of a formal subdivision or
site plan, on properties containing wetlands shall be limited to ARet+hrere-thanr-onre-{l)

I\




Policy 5.2.E.1 (cont.)

a. Residential land uses within wetlands shall be limited to not more
than one (1) dwelling unit per five (5) acres unless strict
application of this policy would render a legally established parcel
as of September 9, 1988, which is less than five (5) acres, as
unbuildable. The preceding limitation of one dwelling unit per five
(5) acres within wetlands may be applied as a maximum percentage
limiting wetland impacts to not more than 1.8% of the total non-
commercial and non-industrial acreage on a cumulative basis as set
forth in Policy 5.2.E (7), for subdivisions and multi-family parcels
greater than five acres in area, New Town Overlays, PUDs, and if
applicable, mixed-use land development activities as specified in
Policy 5.2.E (6).

b. For development activities on property greater than five (5) acres,
density may be transferred to an upland portion of the site if
consistent with all county land development regulations and
compatible with adjacent uses.




Policy 5.2.E.1 (cont.)

let—Su-bdmded-Let-s-Except as allowable in Pollcy 5.2. E(l)a

subdivided lots and multi-family parcels shall contain sufficient
uplands for the intended use and for any buffering necessary to

maintain the function of the wetland(s), and shall be compatible
with adjacent uses.

Justification: Proposed Policy 5.2.E.1, regarding residential development in
wetlands, was adopted on December 15, 2010 by Ordinance Number 09-39.
Ordinance 09-39, the overall amendment package including these highlighted
modifications, has not been approved by DCA. However, proposed Policy
5.2.E.1 was found to be consistent with FS 163 and FAC Chapter 9J-5.



Policy 5.2.E (cont.)




Policy 5.2.E.2 (cont.)

Residential land uses within wetlands and created by metes and bounds, which are

not part of a formal subdivision, on properties containing wetlands shall be limited
to the following:

a. Residential land uses within wetlands shall be limited to not more than one (1)
dwelling unit per five (5) acres unless strict application of this policy would
render a legally established parcel as of September 9, 1988, which is less than
five (5) acres, as unbuildable. The preceding limitation of one dwelling unit per
five (5) acres within wetlands may be applied as a maximum percentage limiting
wetland impacts as described in Policy 5.2.E (1)a above. Application of the one-
unit-per-five-acres limitation shall limit impacts to wetlands for single family
residential development on a cumulative basis, to not more than 1.8% of the
total property as defined in Policy 5.2.E (7).




Policy 5.2.E.2 (cont.)

the intended use and for any buffering necessary to maintain the function of
the wetland(s), and shall be compatible with adjacent uses.

c. In addition to impacts allowable in Policy 5.2.E (2)a, on properties where
sufficient uplands for the intended use and for any buffering necessary to

maintain the function of the wetland(s) exist except for access, wetland impacts
may be permitted for single access to the uplands.

Justification: All current policy regarding commercial and industrial development in
wetlands is stricken herein, and new policy is proposed in Policy 5.2.E.3. Proposed Policy
5.2.E.2, regarding residential development in wetlands, was adopted on December 15,
2010 by Ordinance Number 09-39. Ordinance 09-39, the overall amendment package
including these highlighted modifications, has not been approved by DCA. However,
proposed Policy 5.2.E.2 was found to be consistent with FS 163 and FAC Chapter 9J-5.



Policy 5.2.E (cont.)

A




Policy 5.2.E.3 (cont.)

Brevard County shall establish criteria for allowable wetland impacts for

commercial and industrial development in and adjacent to wetlands. Criteria
shall protect and conserve wetlands and the natural functions of wetlands by
directing commercial and industrial development towards areas characterized
by existing or planned commercial and industrial development. Minimum
criteria shall be established for the following:

a. Commercial and industrial development activities within wetlands
contained in properties that are part of a strip commercial area as defined
in the Future Land Use Element of the Comprehensive Plan or as further
defined in ordinance.

b. Commercial and industrial development activities within wetlands that
would be considered infill development as defined in FS Chapter
163.2514(2), as amended.

c. De minimus wetland impacts for commercial and industrial development
activities in other wetlands of the County.




Policy 5.2.E.3 (cont.)

Justification: All current policy regarding commercial and industrial development in
wetlands is stricken herein and new policy is proposed in Policy 5.2.E.3. In an effort to
provide greater consistency with the State Growth Management policies, while
maintaining consistency with FAC Chapter 9J-5.013(3); proposed Policy 5.2.E.3 will allow
the development of ordinance that will direct allowable commercial and industrial
development to those wetlands contained in established commercial areas and discourage
sprawl development into areas where additional infrastructure is required.



Policy 5.2.E (cont.)

4. Brevard County shall establish criteria for allowable wetland impacts for high and low
intensity institutional land development in and adjacent to wetlands. Criteria shall
distinguish intensity according to physical impacts at the property and the land use of
the development.

Justification: Objective 5 currently does not address institutional land uses within
wetlands. In an effort to provide greater consistency with the State Growth Management
policies, while maintaining consistency with FAC Chapter 9J-5.013(3); Policy 5.2.E.4 will
allow the appropriate development of ordinance for institutional land uses within
wetlands. The stricken verbiage is now contained in Policy 5.2.E.5.



Policy 5.2.E (cont.)

5. In the event that the denial of commercial or industrial development activities in

wetlands results in an inordinate burden under the Bert Harris Property Rights Act
or a taking under state or federal law, an affected property owner may appeal such
denial to the Board of County Commissioners in the manner provided in Section 62-
507(b)(2), Code of Ordinances of Brevard County, Florida.

Justification: The content proposed within Proposed Policy 5.2.E.5 is reordered within this
Objective. The stricken verbiage is now contained in Policy 5.2.E.8.




Policy 5.2.E (cont.)

FWM%M. } } } } Hot O

6. Beginning on January 1, 2010, mixed-use land development activities may be
permitted in wetlands only if all of the following are met:

a. The land development activities that impact wetlands must be part of a mixed
use development that includes a minimum of three of the following land uses:
residential, commercial (retail services and/or office), recreation/open space
and institutional uses. Industrial land uses shall be prohibited in mixed use land
development activities within wetlands. For purposes of this policy, mixed use
land development activities shall be consistent with the following criteria:

(i) The mixed use land development activity includes a variety of densities,
intensities and types designed to promote walking between uses and utilizes a
variety of transportation modes such as bicycles, transit and automobiles; and

(i) The residential component of the land development activity is an integrated
part of the project and comprises not less than 30% of the gross square footage
of land uses within the development as shown on a site plan or a Sketch Plan
complying with the standards set forth in Chapter 11, Policy 9.9.2.




Policy 5.2.E.6 (cont.)

(i11) The development is in conformance with an integrated site plan or
commercial subdivision which includes both vertical and horizontal mix of uses
within a defined area.

b. Impacts to wetlands from mixed-use development activities (including without
limitation impacts resulting from associated improvements such as sidewalks,
parking areas and driveways) do not exceed the limitation set forth in Policy 5.2
E(7); and

c. To the extent direct impacts to wetlands are caused by a particular building or
buildings within a mixed-use development, not less than 30% of the gross square
footage of such building or buildings must be for residential use; or such building
or buildings shall be physically attached to a building having not less than 30% of
its gross square footage permitted for residential use.

Justification: Proposed Policy 5.2.E.6, regarding mixed-use land development in wetlands,
was adopted on December 15, 2010 by Ordinance Number 09-39. Ordinance 09-39, the
overall amendment package including these highlighted modifications, has not been
approved by DCA. However, proposed Policy 5.2.E.6 was found to be consistent with FS
163 and FAC Chapter 9J-5. The stricken verbiage is now contained in Policy 5.2.E.11.




Policy 5.2.E (cont.)

7. Impacts to wetlands from residential and mixed-use land development

activities, on a cumulative basis, shall not exceed 1.8% of the noncommercial and
non-industrial acreage of a DRI, PUD, parcel acreage or, if the project is within a
New Town Overlay (as defined in Chapter 11, Policy 9.2), 1.8% of the non-
commercial and non-industrial acreage within the applicable New Town Overlay.

Justification: Proposed Policy 5.2.E.7, regarding residential and mixed-use land
development in wetlands was adopted on December 15, 2010 by Ordinance Number 09-39.
Ordinance 09-39, the overall amendment package including these highlighted
modifications, has not been approved by DCA. However, proposed Policy 5.2.E.7 was found

to be consistent with FS 163 and FAC Chapter 9J-5. The stricken verbiage is now contained
s elicy 52 %21



Policy 5.2.E (cont.)

8. The utilization of fill in wetlands should be kept to a minimum and related
primarily to structural building area requirements, on-site disposal system
requirements, the 100-year flood elevation requirement for first floor elevations,
and to one primary access to the onsite structures.

Justification: Former Policy 5.2.E.5 with a text addition if “in wetlands™ that clarifies
the policy.

9. Any land development activity in wetlands shall not result in increased flooding
problems on adjacent properties.

Justification: The content proposed within Policy 5.2.E.9 is reordered within this
Objective. It also provides consistency of flood mitigation and public safety for
residential, institutional, commercial, and industrial land uses in wetlands.



Policy 5.2.E (cont.)

10. For wetlands classified by the Florida Land Use, Cover and Forms Classification
System (1985) as a Stream and Lake Swamp (FLUCS 615), Cypress (FLUCS 621),
Atlantic White Cedar (FLUCS 623), Wetland Forested Mixed (FLUCS 630), or Wet
Prairies (FLUCS 643), the wetland functionality shall be maintained and protected
by a 15-foot natural, native vegetative buffer for isolated wetlands and by a 50-foot
natural, native vegetative buffer for other wetlands. The Forested Wetlands
Location Map depicts the location of the following wetland types (FLUCS 615, 621,
623, 630, and 643).

Justification: The content proposed within Policy 5.2.E.10 is reordered within this
Objective. It also consolidates and provides consistency of buffer requirements for
residential, institutional, commercial, and industrial land uses in wetlands.

11. Dumping of solid or liquid wastes shall be prohibited.

Justification: Former Policy 5.2.E.6.



Policy 5.2.E (cont.) & 5.2.F

12. Applying or storing pesticides and herbicides should be prohibited unless such
application is required for protection of the public health or removal of invasive,
exotic, or nuisance plant species for management and mitigation or conservation
purposes approved by applicable requlatory agency.

Justification: Proposed Policy 5.2.E.12 was adopted on December 15, 2010 by Ordinance
Number 09-39. Ordinance 09-39, the overall amendment package including these
highlighted modifications, has not been approved by the Department of Community Affairs
(DCA). However, proposed Policy 5.2.E.12 was found to be consistent with FS 163 and FAC
Chapter 9J-5.

F. An exemption for agricultural pursuits, utilizing best management practices, which do
not result in permanent degradation or destruction of the wetland, shall be included
within the land development regulation.



Policy 5.3-5.5

Policy 5.3

Wetland regulations adopted by Brevard County should avoid duplication of wetland
regulation unless regulated activities will result in the destruction and/or degradation of
functional wetlands. Where the wetland degradation or destruction has been permitted by
FDEP or SJRWMD based on FDEP and SJRWMD professional staff application of criteria and
evaluation the County shall apply the land use and density requirements of Policy 5.2 and
the avoidance, minimization of impacts, and mitigation priorities established by Objective 5.
Any permitted wetland degradation or destruction shall provide for mitigation as designated
in the Conservation Element.

Policy 5.4

Wetlands artificially created for wastewater treatment or disposal or for wetland stock
nurseries shall not be subject to these regulations and shall not be used to fulfill the
requirements of this objective (Objective 5).

Policy 5.5

Natural, isolated wetlands should be incorporated into water management systems
where practical and appropriate, as an alternative to destruction of wetlands. Whenever
wetlands are utilized within water management systems, quality of the water discharged to
the wetlands, hydroperiods and stage elevations should be designed to maintain or enhance
the wetland.



