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December 17, 2009

Hon. Kendall T. Moore, Chairman

Brevard County Charter Review Commission
1290 U.S. Highway I

Rockledge, FL 32955

Dear Mr. Moore:

I have been informed that Dale Young is bringing a proposed Brevayd
County Charter amendment to your meeting tonight to make the
Brevard School’s Superintendent an elected position as opposed to
appointed as it 1is now. .

The Brevard County Charter is inapplicable to the Brevard County
School Board and the proposed amendment would be ineffective and .
unconstitutional .

Attached is a copy of my August 10, 2006, letter to Scott Knox
dealing with a esimilar situation. 211 three of the review

attorneys concurred with my opinion (copies of letters attached) .

In sum, the powers and functions of the District School Board are
regulated by Article IX, Section 4 (a) of the Florida Constitution
and the office of the School Superintendent is governed by Article
I¥, Section 5 of the Constitution and Sections 1001.48 and
1001.461, Fla. Stat., and cannot be preempted or regulated by the
Brevard County Charter. Brevard's Superintendent i1s an appointee
of the Brevard County School Board by virtue of a referendum
election pursuant to Section 1001.461, Fla. Stat., and cannot be
changed by an amendment to the Brevard County Charter.

Please call should you have any questions or comments.
Very truly yours,

"G

Har'old T. Bistline
School Board Attorney

HTB/pc
Enclosures



cC:

School Board Members
Dr. Brian T. Binggeli, Superintendent of Schools

Scott Knox,

Brevard County Attorney

Dr. Rconald Bobay
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August 10, 2006

Mr. Bcott Knox

Brevard County Attorney

2725 Judge Fran Jamieson Way
Viera, FL 32940

RE: Proposed Amendments To Brevard County Charter

Dear Mr. Knox:

This firm represents the School Board of Brevard County, Florida
("Schoeol Board"). I am writing to you to express my comments
regarding the proposed amendments to the Brevard County Charter as
those amendments purport to apply to the School Board. I will not
repeat the comments made by municipal attorneys, Dwight Severs and
Paul Gougelman, in their well reasoned letters to you except to say
that I agree with their positions regarding the inconsistency of
the proposed charter amendments with general law.

District school boards were created by Article IX, Section 4{a) of
the Constitution of the State of Florida (1968) Article 1X, Bection
4 (b) provides in part that "The school board shall operate, control
and supervise all free public schools within the school
district"... District school boards have been determined to be a
part of the state system of public education. Board of Public
Instruction v. State ex rel, Allen, 219 So0.2d 430 (Fla. 1969). See
also Canney v. Board of Public Instruction of Alachua County, 222
Soc.2d 803 {(Fla. 1st DCA 1969).

The above cited authorities make it clear that district scheol
boards are agencies of the state and not an instrumentality of
county government or a municipality subject to regulation by a
county charter. As further support for this position I refer to
Article VIII, Section 1(g), Fla. Const., which authorizes county
charter government and states in part that "The charter sghall
provide which shall prevail in the event of conflict between county
and municipal ordinances." {emphasis added) Nothing in Article
VIII, Section 1{g) authorizes a charter county to regulate the
functions or usurp the powers of a district school board.




Mr. Scott Knox

Brevard County Attorney
August 10, 2008

Page 2

As the Florida Supreme Court held in Broward County v. Citv of Ft.
Lauderdale, 480 So.2d 631, 6324 (Fla. 1985) :

"Section 1(g), as we conclude both from the
commentary and an understanding of the
constitutional scheme vig-a-vis charter

counties, was intended to specifically give
charter counties two powers unavailable to
non-charter counties: the power to preempt
conflicting municipal ordinances, and the
powexr to avoid interventionsg of the
legislature by special laws. The power to
preempt is the power to exercise county power
to the exclusion of municipal power. (emphasis
added again) A

In sum, it 1s my opinion that the Brevard County Charter is
inapplicable to the Brevard County School Board and may not serve
to preempt or regulate the powers or functions provided to the
Schocl Board by the Constitution of the State of Florida, general
law or Department of Education rule.

Although T believe the above discussion is dispositive regarding
the Brevard County Charter’s inapplicability to the School Board,
Section 5.7.5 (a) of the proposed amendments relating to schools is
also invalid as contrary to general law,

The adoption of levels of service regarding school concurrency is
governed exclusively by general law. 8B 360 which became law on
July 1, 2005, amended Chapter 163, Part II, Fla. S5tat., and
provides a comprehensive framework for the negotiation and adoption
of interlocal agreements regarding school concurrency between
district schocl boards and local governments. The attempted
regulation of the implementation of schocl concurrency by county
charter is contrary to law and thus vioclative of Article VIII,
Section 1(g), Fla. Const.

Further, the attempt to regulate class size by the proposed
amendments to the County Charter is also invalid for two reasons:
the Brevard County Charter is inapplicable to the School Board, and
class size is governed exclusively by Article IX, Section 1, Fla.
Const., and general law.



Mr. Scott Knox

Brevard County Attorney
August 10, 2006

Page 3

In conclusion, the proposed charter amendments are facially
unconstitutional to the extent that the amendments attempt to
regulate the powers and fuanctions of the Scheool Board and should
not be placed on the ballot by the County Commission. I request
that you furnish a copy of this letter to the Attorney’s Review
Panel for their consideration. Thank you.

Very truly yours
Harold T. Bistline
School Board Attorney

HTB/pc

cc: School Board Membersg

Dr. Richard A. DiPatri, Superintendent of Schools

County Commissioners :

Peggy Busacca, County Manager

Dwight Severs, Esquire, City Attorney
City of Titusville

Nicholas F. Tsamoutales, Esquire, City Attorney
City of Palm Bay, Town of Melbourne Beach &
Melbourne Village

Jameg Beadle, Esqguire, City Attorney
City of Satellite Beach

Karl Bohne, Esgquire, City Attorney
Cities of West Melbourne, Indian EHarbour Beach
and Town of Malabar

James Fowler, Esquire, City Attorney
City of Cocoa Beach

Michael Kahn, Esquire
Town of Palm Shores

Anthony Garganese, Esquire, City Attorney
Cities of Coceca and Cape Canaveral

Joseph E. Miniclier, Esquire, City Attorney
City of Rockledge

Paul Gougelman, Esguire, City Attorney
City of Melbkbourne
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Angust 15, 2006
Commissioner Helen Vo, Chair
Hrevard County Board of County Commissioners
2735 Judge Fran Jamieson Way
Viera, FL 32940

RE: Brevard County Charter Review Panel / Review of Proposed Charter Amendnrents
Dcar Commissioner Valiz:
Pursuant to the direction provided by County Attorney Scout Knox, the following consists of my
legal analysis of the two proposed charter amendments, a5 a member of the Charter Review

Farel,

Analysis of Praposed Charter Amendments and Ballot Lanpuape

Pursuant to Section 7.3.2.3 of the Brevard County Charter, members of the legal panel are 1o
revicw the proposed smendments and ballot language to insure that the amendment 1) embruces
one subject onlyy 2108 consistent with the Florida Constitulion and general law: and 33 is
conststent with the Brevard County Charler.

[N Proposal T — Preserve the Quality of Life in Brevard County by Managing the
Issuance of Building Permits

This proposal intends to prohibit the issuance of any building permits by the County or amy
muniipabity in the County if the new construction will cause certain levels ol service W0 exceed
Fais of capacity, subject (o ceytain exceplions.



a. Ballot Title and Ballot Summary

With respect o the proposed ballot language, pursuant 1o Section 1011611, Florida Statnes,
the ballot language for a referendum issue may not exceed 75 words in tength, and nwst contain
an sxplusgory stitement deseribing the chiel purpose of the measure.  In addition. Seciion
FHL O requares that the ballot Gtle not exceed 15 words in length, Section I01.161(1) reads
as follows:

Whenever a constitutional wmendment or other public measure is submitted 1o e
vole of Uie people. the substance of such amendment or ether public measure shall
be priated i clear and unambiguous language on the ballol, . .. The wordng of
e substance of the amendment or other public measure and the batlot title 1o
appear ot the ballot shall be embodied i the {proposal], . . . [The substance of
the amendment or other public measure shall be an explanatory stmemen, nat
exceeding 75 words in length, of the chief purpose of the measure, .. . The baliot
lithe shall consist of 4 caption. not exceeding 13 words in length, by which (he
measure 15 commonly referred to or spoken of,

The Florida Supreme Court addressed the issue of whether a specific ballot title and summary
complivd with the statutory requirements in the mater of  In_re Advisery Opinion o the
Altsrney-General - Save Our Everglades, 636 So.2d 1336 (Fla. 1994). The ballot title a1 issue in
the save Our Bverplades matier read as follows: "SAVE OUR EVERGLADES". 636 So.2¢
35360 The Florida Supreme Court held that the title "SAVE QUR EVERGLADES" wus
misleading. Aceording w the Florida Supreme Court. the title was misleadinig for the [olowi g
reasin

Hosmiplies that the Everglades g lost, or in danger of being lost, to the citizens of
aur State, and needs to be "saved" via the proposed amendment. Yet, nothing in
the texi of the proposed amendment hints at this peril. .. . A voter responding 1o
the emotional language of the title could well be misled as to the contents and
purpose of the proposed amendment. A proposed amendment cannot {lv ander
false colors: this one does.' Askew v. Firesione, 421 S0.2d af 156,

—

save Our Everslades, 636 Sou2d al 1341,

simalarly, the st proposed Brevard County Charter smendment is deficient ss it implies tha
the quatily of life in Brevard Coumty is in danger of not being preserved. The title for the
proposed Charter amendment reads as follows: "Preserve the Quality of Lite in Brevard Co. by
Managing the Issuance of Building Permits " As drafied, the Janguage implies that the quality of
file is not being preserved; however, nothing in the propused amendment indicates what is
Eappening to create the loss of guality of lile,

The only statement that defines whal factors constitule the "quality of lile" is the definition
mcludd i the Charter Amendment: however, there 15 no clear indicstion as o how the adoption
af the amendment will "preserve” a gquality of life, In addition, the term “quality of life” nicang
mary things to many people. Due to the subjective interpretation of the phrase "quality of life”,

FR]



the use of the phrase could mislead a voler ag 1 the contents and purpose of the proposcd

People (I ;
S1d Sa2d 45, 420 (Fla. 2002). Therefore, following the rationale in the Save Qur Bverelades

Sdvisary Opinion, the proposed title violates Section 101161, Florida Stawites.,

With respect o the ballot summary. the use of the phrase ™. . . necessary o our quality of life,”
again interjects a subjective component to the consideration of the amendment. The fanguage in
the sumumary does nol provide the voter with clear understanding ol the phrase "quality of life,”
as it may mean different things o different people. notwithstanding the definition in the

nlace for "subjective evaluation of special impact. The ballot summary should tell the voter the
feual cffect of the amendment and o more. The political motivation behind & given change
mugt be propounded outside the voting booth.” Save Our Everglades, 630 So.2d at 13425 citing,
Fvans v, Firestone, 457 So.2d 1351, 1355, Consequently. the ballot summary does noel comply

wilhh Section 101,161, Flornda Statutes, and should not be placed on the ballot as drafied.
I

b Single Subject Requirement

Section 7.3.2.3 of the Brevard County Charler requires that the members of the Tegal puncl
analyze whether the proposed amendment "embraces only one subject.”  As the Brevard County
Charter specifically reguires compliance with the "single subject” limitation, one must look Lo
Florida case law that interprets related state constitutional amendments amd state fegislaton,
arder o apply e proper analvsis to determine whether the proposed amendment comphies with
the sinuele subject reguirement.

Inn reviewing 4 proposed amendment to determine whether it embraces a single subject. 1t 15 nol
necessary 1o rule on the merits of the proposal. The single subject requirement, as interpreted by
the Florida Sopreme Couwrt, ™. -, is a rule of restraint that protects against unbridied cataclysmic
chanees in Florida's organic Taw," Inre Advisory Opinion to the Attorney Generad re: Propenty
Fiahts, 099 So.2d 1304 (Fia, 1997).

In the Property Rishls advisory opinien, the Flonda Supreme Ceurt held that the proposed
apendinent did aot comply with the single subject requirement because it alffects several
hranches of government in a way that would substantially alter the functions of the dilerent
branches of government.  While the proposed Brevard County amendment does not uffect
difierent branches of sovernment, it does impact different levels of governnent, including, bul
ot Hmited 1o Brovard County. the Brevard County School Board, and ali of the municipalities in
Brovard Connty.

The proposed amendment would adopt a level of service for school concurrency as well as other
functions provided by the County and the individual municipalities in Brevard County. With
respect (o the School Board, Article IX, Section #(b} ol the Florida Constitution provides as
ol o

Lad



The school hoard shall operate, control and supervise alt free public schools
within the school diswict and determine the rate of school district taxes within the
limiis prescribed herein,

Section 01.32(2), Florida Statules specifically provides that
in accordance with the provisions of s, (b} of Art, IX of the State Constitution,
cdistrict school boards shall operate, control, and supervise all free public schools
in their respective districts and may excrcise any power except as expressly
profibited by the State Constitution or general law,

As written, the Florida Constitution and the relevani statutory provisions do not provide [or any
shility ol the County to regulate the operation of schools within the County by charter or
ardinance,  Article VIH, Section 1{g) of the Florida Constitution authorizes county charter
covernmenl and states:

Counties operaiing under county charters shall have all powers of local sell-
wovernmenl not inconsistent with general Iaw, or with special law approved by
vole of the electors. The governing body of a county operating under a charter
sy enact county ordinances not Inconsistent with general law. The charter shall
provide which shall prevail in the event of confiict between county and municipal
ordirsees.

As the inclusion of proposed levels of service for schools within Brevard County conflicis with
the veneral law related 1o the operation of schoals witlun Brevard County, the adoplion of a
nroposcd Charter amendment would have a cataclysmic change on the operation of government
e Brovard County,  Therefore, following the Property Righis opinion, the proposed charter
armendment embraces more than one subject, and thersfore cannot be avthorized under the
County charler.

In additian, the proposed charter amendment, il adopted would impact a municipahty's abulity to
set thelr own levels ol service for the various gerviees mentioned in the charter umendment. Asa
result, e proposed charter amendment would have 8 similar impact on the relationship between
county and city sovernment in Brevard County, This shifl in governance violales the mitations
o w Charter Counly's powers as specified in Article VI, Section i{g) of the Florida
Constitation cited shove.  Therefore, with respect to the impact on municipul government's
ability o contrel its own levels of service within their respective municipal boundaries, the
proposed amendment embraces more than one subject, and camnol be awthorized under the
Cownsty Charter,

c. Whether the Proposal is consistend with the Florida Constitution, Florida
Law, and the Brevard County Charter

As stated ahove, the 1ssues related to whether the proposed charter amendment embraces more
than one subject, by analogy, lead to the conclusion that the proposed charter amendment s
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meonsistent with the Florida Coenstitation, Florida General Law, and the Brevard Counly
Chaurter. This conglusion is reached due to the following reasons:

L. The proposed regulation on levels of service for schools within the
County violates Article IX, Section (4)b), Florids Constituston,
and Scetion 1001.32, Florida Statures,

2 The proposed regulation on levels of service within municipal

boundaries violates Article VIIL Section §(g), [Morida Constitution,

and Segction 163.3180, Florida Statuies,

The exceptions contained in the proposed charter amendment do

not provide a reasonable method for determining whether the

lmitations witl apply

‘d

{1 The proposed regulation on levels of service for schools within the County
viodates Article IX, Seetion (43}, Florida Constitution and Section 1001.31,
Flarida Statutes,

Hoadopted, the proposed charter amendment would impose a specilic level of service for schools
e

i Brovard County, Section 5.7.3(a) of the proposed charter amendment reads as follows:
{:1) Schools:

achool concurrency shall be established on a district-wide bagis and shall
mehude all public schools i the distriet and all portions of the district
whether located i 2 municipality or an unincorporated area. By October
2010, Brevard County School’s class size maximums shall not be greater
than the following:

(1 The maximum number of students assigned 1o each teacher who 15
twuching corg-curriculn courses m public school classrooms for pre-
kindergarten through grade 3 shall not exceed 18 students.

iy Fhe maximum number of studerts assigned o each teacher who is
teachmy core-curmicula courses i public school classrooms for gradues
4 through 8 shall not exceed 22 students.

{3) The maximum number of students assigned 1o each tescher wha is
teaching core-curricula courses in public school classrooms for grudes

S through 12 shall not exceed 25 students,

U wlepied, the proposed charter amendment would violate relevant provisions of the Florda

Constination and - state law related to clasgroom size and the operation of school districts, and
would therelore be invalid.

The specitic charter amendment provistons related to classroom size are in direct conllict with
the Florsda Constitution “Classroom Size Amendment” that was adopled i 2002 by the voters of
the Stare of Flonda, Specifteally, Articie [X, Scction 1, Florida Constitution provides as follows:

i



To assure that children attending public schools obtain a high quality cducation,
the legislature shall make adequate provision to ensure that, by the beginning of
ihw 2010 schoat vear, these arc a sufficient number of classrooms so that:

(11 The maximum number of students who are assigned to each teacher who is
leaching in public school clagsrooms for pre-kindergarten through grade 3 does
not exceed 18 students;

2y The maximum number of students who are assigned o each teacher who is
teaching in public school classrooms for grades 4 through § does not exceed 22
sigcients; ad

(3) The maximum number of students who are assigned o cach teacher wlw s
reaching in public school elassrooms for grades ¢ through 12 does not exceed 23
stidenls.

The reference to core-curricala courses as contained in the proposed charter amendmens contlicts
witl the Tanguage contained in the Florida Constilution. There is no reference to “core-curriculy”
in the Florida Constinstion. Due to the conflicting provisions, the charler provisions, if adopied
would be invalid due o the Tact that the Florida Constitution supersedes the County Charter.

In addition to the conflicting language, Brevard County does not have the authority, through the
sdopiion of a charler provision 1o control the classroom sizes of classes within schools, Article
[X. Section 4(b) of the Florida Constitution provides as follows:

The school board shail operate, control and supervise all free public schools
within the scheol district and determine the rate of school disirict faxes within the
limits prescribed herein.

Section [101.32(2), Florida Statutes specifically provides that

in uccordance with the provisions of s, 4{b) of Art. IX of the State Constilution,
distrivt school boards shall operate, control, and supervise all free public schools
in their respective districts and may exercise any power cxcept as expressly
prolibited by the State Constitution or general law.

As written, the Florida Constitution and the relevant statutory provisions do not provide for any
ablity of the County to regulaic the operaiion of schools within the County by charter or
ardinance.  Article V1L Section [(g) of the Flonida Constitution authorizes county charter
sovernment. and states:

Counties operating under county charters shall have all powers of local sclf-
covernment not inconsisient with general law, or with speeial faw approved by
vote of the electors. The governing body of a county operating under a charter
may enacl county ordinances nol inconsistent with general faw. The charter shall

6



pravide wlich shall prevail in the event of conflict between county and municipal
ordinances,

As the inclusion of proposed levels of service for schools within Brovard County conflicts with
the eenoral faw related to the operation of schools within Brevard County, the adoption of o
proposad Chader amendment would be in vielation of both the Flonda Coensttation and Flonds
law. Therefore, the proposed charter amendment 13 invalid.

{2} The proposed regulation on levels of service within municipal boundaries
viplates Article VI, Section 1{g), Florida Constitution, and Scction
163.3180, Florida Statutes,

As proposed. the charter amendment would impose levels of service on potable water, samtary
SOWOT. SLOTIIRWAICT management. reereation arcas amd open space, the landiill, faw enforcement
and podice protection. fire profection, emergeney medical and reseue, and Irunsportation services.
The fevels of service would apply throughout Brevard County, both within and outside ol
municipal boundaries. As proposed, Section 5,7.3 reads;

Anv governing body locaied i incorporated or unincorporated arcas of Brevard
County. Flonda, shall temporarily suspend issuing new construction butldig
permits when that permit cavses either Schools, Potuble and Resource Water
Supply, Sanifary Sewer, Stormwater Management and Dramage, Parks Recreation
and Open Space, Seolid Waste, Law Enforcement and Police Protection, Fire
Protection, Emergency Medical & Rescue Protection, or Transportation Facilities
to excevd 100% of their stated Levels of Service, as contained in this scotion,
subjeet 1o cerlain exemplions.

The proposed amendment specifically contlicts with Section 163.3180(3), Florida Statutes,
which reads as [ollows:

Governmental entities that are not responsible for providiog, financing,
operating, or regulating public facilities needed to serve development may
not establish binding level-of-service standards on governmental entities that
do bear those responsibilities, This subsection does not limul the authority ol any
agency o recommend or make objections, recommendations, comments, or
determinations during reviews conducted under 5. 163.3184.

Secrien 103 318003, Fila. Stat. specifically prohibits sny governmental entity, such as Brevard
County [rom adopting Jevels of service that will apply to other governmental entitias thet bear
the responsibility for providing, financing, operating, or regulating public facilities. The term
“public faciliies” s defined as follows in Section 163.3164(24) as follows:

"Public facilities” means major capital improvements, including, but not Himited

o, transportation, sanitary  sewer, solid waste, drainage, potable  waler,

cdncational, parks snd reercational, and health systems and factlitics. and spotl



disposal sites for maintenance dredging localed in the intracosslal waterwavs.
except for spoil disposal sties owned or used by ports lsted in s 3030219 Kb,

By defmution the County is prohibited from adopting fevels of service for all of the specilic
nublic facthines defined in Section 163.3164(24), Florids Statutes.  Therefore, if adapled, the
charter amendenent will violate the Fiorida Constitution and State Statutes, and would be invalid.

(3 The exceptions contained in the proposed charter amendment do not provide
2 reasonable method for determining whether the limitations will apply

Wihile the proposed charter amendment appears to require @ moratovium on the issuance of any
Butlding permits that will cause levels of service 1o exceed the levels conteined 1y the charter
proposal. there are certain exceptions to the rule.  Specifically, Section 5.7.4(h) provides un
exception i the event that the application of the level of service would “result in o bona fide
teking or Bert 1. Harris Act claim for compensation by 2 developer or landowner”.

Froan a practical aspeet, te application of any of the applicable Tevels of service could result i a
bona frde tking or a Bert |, Hamis Act cluim, The only method 1o detenmine if a “bona lide
tzking results,” would be 1o have a court of law determine whether a taking occurs.  The
exemphion would really not apply until after a developer sought relict in court, By requiring o
landowner 1o sue i order to determine whether an exemption would apply is not fvored in the
Jww, and s therefore, invalid.

In fact. by requiring a property owner o sue in order to determine whether they would be exemp
froam the applicable levels of service could give rise 10 a claim under the Bert J. Harris Act. 1f
the adoption of the charter amendment imposes an inerdinate burden an the property owner's
rights to devejop his or her property, that in ilself could be a claim under the Bert J. Harris Act.
sei, Attorney General C)pinion 203631, Fuly 20, 2006 (an amendment Lo o town charter initiated
by |§ regl %ILTL({ etectors is an "sclion of » governmental entity” that could give rise 1o & claim

a

under the Bert | Harms Act

e term "mordimate burden” 15 defined in Section 70,001 (el Florida Statules as olows:

The terms "inordinate burden™ or "inordinately burdencd™ mican that an action of
one or more governmerstal entities has dircetly restricted or Himited the use of real
property such that the property owner is permanently unable 1o aiain the
reasonable, investment-backed expeciation for the existing use of the reul
property or a vested right 1o a specific use of the real property with respect fo the
real property as o whole, or that the property owner is left with existing or vested
uses that wre unreasonable such that the properly owner bears permanently o
disproportionate sharg of a burden imposed for the good of the public, which in
faurness should be borne by the public at laree. The werms "inordinate burden™ o
"tnordiately burdened” do not inclode temporary impacts w0 real property,
impacts (o real property occasioned by governmental abatement, prohibition,
prevention, or remediation of a public nuisance al common law or a noxious use
ol private property; or impacls to real property causcd by an action of a
governmental entity taken o grant relicf to a property owner under this section,
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Rased upon this definition, the imposition of the levels of service could directly restriet the use
ol reat property sueh that the properly owner is unable to altain the ressonable invesbment-
hacked expectation for the existing use of the property. This would resulUim the property owner
claiming that the charier amendment imposes an "inordinate burden” on the use ol his or her
aroperty, and juslify the filing of a Bert J. Harris Act clam.

As the proposal currently reads. once a Bert J. Harris claimy is filed, the property owner could
chaim the applicable exemption from the levels of service,  Duc 1o the possibility of a propesty
sy rendering the charter amendment meaningless, through the simple filing of a Bert 1. Harris
claint, a voter does nol hove the assurance that the amendment will do as stated i the ballot
summary,  Therefore, due o the potential misleading of the voter, the proposed amendment 1s
wvalid, See, Save (hr Bverelades. supra.

{n addition, as stated in Section 7H.001{(4 K a), Florida Stawies;

Not less than 180 days prior lo filing an action undey this seclion againsi a
sovernmental entity, a property owner who seeks compensation under this section
must present the claim in writing o the bead of the governmenlal entity, except
thal il the property is classified as agriculiural pursuant to 5. 193461, the notice
period is 90 days, The property owner must submit, along with the ciabm, 4 bong
fide. valid appraisal thal supports the claim and demonstrates the loss m fair
market value to the real property.,

Therelore, as the proposal reads. the developer or landowner would be able w0 obuun an
cxemption from the applicable level of serviee in order to obtain a building permil by simply
filing a claim with the Jocal povernment, This would in essence, make the building permn
mratorim meaningless and unenforceable. As such, the amendiment is misleading and tnvalid,

Finatlv. the thisd exemption contained in proposed Section 3.7 siafes that the applicable fevel
of service would not appiy if the imposition of the level of service "would be inconsistent wiith
veneral or special law.” As staled above, the imposition of these levels of service is inconsistont
with weneral taw. Al properly owners would, therefore, be able to avail themsclves ol the
gxempiion to the imposition of levels of service. Consequently, noiwithstanding the language in
the proposed amendment, 2 focal government in Brevard County could not impose a marsiorum
o the issuance of building permits as the levels of service are inconsistent with the Fonda
Constiution and general law, This renders the amendment meaningiess, and therefore, invaind.

1. Proposal 2 — An Exclusive Method For Approving Voluntary Annexations

Proposal 2 provides for an “Exclusive Method for Approving Voluntury Annexation.” Typicaily

voluntary annexation is controlied by the procedures contained in Section 171.044, Flonda

Slatutes: however, Section 171.044(4) provides for Charter Counties to adept their own
asive melhod of voluntary annexalion. Section 171,044, Florida Statutes states as follows:




The method of anpexation provided by this seclion shall be supplemental o any
other procedure provided by general or special law, exeept that this section shall
not apply to municipalitics in counties with charters which provide for an
exclusive method of municipal annexation.

Therelvre, pursuant to Section 171.044(4), Brevard County may adopt. through s charter. an
evelusive method for voluntary annexations.

i, Single Subject

Al first glance, Proposal 2 does appear to embrace only one subject, which i1s the method for
approving voluntary annexations. A more careful review of the proposal, however, indicates that
the proposcd langaage also includes provisions refated to the ability of a municipality to adopt
lund use and zoning designations for amexed property.  The proposal also addresses issues
related 1o contraction of municipalities. Due to the fact that the proposal affects more than just
the method of volunatry annexation, it violates the single subject rule and is mvalid.

Under Florida law, the Florida Supreme Court held that the single subject rule protects voters
from "log-rolling" or being foreed to accept an unfavorable portion of an initiaitve in order 1o
anact & fnoarble change in the constitution. In re Advisory Opinion to the Atorney Creneral -
Locat Government Comprehensive Land Use Plang, 902 So.2d 763, 766 (Fla, 2005). As staled
by the Supreme Court. the Court determines whether the proposed amendment manifests a
“logical and natural oneness of purpose.” Continuing, the Supreme Court stated:

A proposed amendment meeis this test when it may be Jogially viewed as having
@ natural relation and connection as component parts or aspects of a sin
dominant plan or scheme. Unity of object and plan is the universal fest.”

ole

Land Lise Plans, 763 So.2d at 706, citing, Fine v, Firestone, 448 So.2d 984 al 990

in this instance, while the proposed ballot summary indicates an intention to only deal with
voluntary unnexation. several provisions contained in the proposed amendment relate to matiers
not connecled 10 the annexation process. Specifically, Sections 9.2.3 {a}, {(b), {c), and {d) relale
1o vesidential density and the relevant zoning designations that may resull following the
annecation. Sections $.2.3(d) and () relate to establishing levels of service, Section ©.2.3¢(e)
relites to student population of schools that may be alfected by the annexation, Seetion 9.2.3(h)
refaies 1o the potential for an increase in millage of an existing municipal taxing unit. Finally,
nroposed Section 9.4 relates Lo potential contraction in the event « land use or zoning change is
applied for during the first five (5) years following annexation,

As a result of the inclusion of the various other paramelers and clements to this "method for
volunstary annexation™, the unity of object and plan is lost. The inclusion of various references to
lovels of service, zoning designations, school population, and millape causes ane o conclude that
the proposed amendment is not solely an attempt to provide for an “exclusive method for
appraving veluntiry aunexation.”  Instead it would appear to be a method by which the County
charter would contral u municipality's ability 1o not only unnex properiy, bul to also apply land

10



nse angd zoning desipeations w property. These additional conditions result in the lack of &
“onencss ol purpose”. Conscquently, the proposed amendment amounts to inproper log-olling,
and violules the single sulyject reguirement.

bh. Consistency with Florida General and Special Law

Section 9.4 of the proposed amendment ineludes a requiement that would void the municipal
ordinunee authorizing the voluntary sanexation ™. .. i the owner ol the annexed property apples
for @ land use or zoning change, other than the changes specified by the city 1o accordance with
subscction $9.2.3 above, within (Tve (5) vears of the dale that the election results are certified.”
By nciuding a provision thal is in essence a "contraction” requirement. the proposed amendment
anposes on Flerida general law refated to contraction of mumcipal boundaries. Consequently,
the proposed amendment 1s tnvalid, and cannot be considered,

Section 17104404, Florida Statutes, states that a county charter may provide for an exclusive
methad of volumary annexation.  There is no similar provision related o the contraction of
piunicipal boundarics.  The sole method for municipal boundary contraction 5 provided in
Sections [THOS) and 171052, Flonda Statutes,

Arireie VIHL Section L) of the Florida Constitulion autherizes county charter government,
SLaLsT

Counties operating under county charters shall have all powers ol local self-
sovernmen! not inconsistent with general faw, or with special law approved by
vote of the electors. The goveming body of a county operating under a charter
ity enact county ordinances nol inconsistent with peneral low, The charter shal
nrovide which shall prevail in the event of conflict between county and mumeipal
ordinances.

Proposed charter section 9.4 is inconsistent with Florida General Law, as Scetion 171051 and
171.052. Flonda Swatutes. are the sole method by which a mumicipality's bounduries may be
contracted.  Due to this inconsistency, Proposal 2 18 {ovald. and cannot be considered as «
Sharter amendment,

3. Conclusion

Both proposed charter amendments have numerous deficiencies. As a reselt, netther charter

amendment complies with the single subject requirement, or is consisient with the Flonda

Constitution. or Flornida General law.  Consequently, as drafled, neither proposal meets the
b B T

requiraments of Section 7.3.2.3 of the Brevard County Charter, Therefore, neither proposal can
be Torwarded to Brevard County voters [or constderation at a referendum election,
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August 15, 2006

Scott Knox, County Attorney
Brevard County Government Center
Building “C" - 3rd Floor

2725 Judge Fran Jamieson Way

Viera, Florida 32940

Re:  Legal Review of Proposed Charter Amendments
Relating to Concurrency and Annexation

Dear Mr. Knox:

TOLL FREE (A88) 301-31G66
EMAIL lnwlirmgdoranlawosm

REPLY TO:
Daytona Beach
cansay@dornnlaw.com

It has been my pleasure to serve as a member of Brevard County’s Legal Review Panel during
its charter review process. Please accept this letter as my report on the proposed amendments to Article
5.7 (Quality of Life) and Article 9 (Voluntary Annexation) of the Brevard County Home Rule Charter

("Charter™).

In accordance with Section 7.3.2.3 of the Charter, my review of each proposed amendment is
limited to determining whether it embraces one subject and is consistent with the Florida Constitution,
general law and the Charter.

Proposed Amendment Creating Section 5.7 (Quality of Life)

BALLOT TITLE:

BALLOTSUMMARY:

Preserve the Quality of Life in Brevard Co. by Managing the [ssuance of

Building Permits.

Shall the Brevard County Home Rule Charter be amended to provide that

any governing body located within the geographical boundaries of
Brevard County, Florida, shall temporarily suspend issuing new
construction building permits when that permit causes either Schools,
Drinkable Water, Sewage, Drainage, Recreation Areas, Landfill, Police,
Fire, Rescue or Transportation Services necessary to our quality of life,
to exceed 100% of capacity, subject to certain exceptions?

Based on my legal review of the proposed amendment creating Section 5.7 (Quality of Life), I
find that it does not qualify for placement on the ballot for consideration at a referendum election. In
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accordance with Section 7.3,2.3 of the Charter, I offer the following conclusions:

1. The proposed amendment creating Section 5.7 (Quality of Life) is single subject in nature
as it exclusively addresses the managing of growth to maintain sacial capital,

2. The proposed amendment creating Section 5.7 (Quality of Life) is not consistent with
general law. First, it violates § 163.3180(3), Fla. Stat. (2003), which provides:

Governmental entities that are not responsible for providing, financing,
aperating, or regulating public facilities needed to serve development may
not establish binding level-of-service standards on governmental entities
that do bear those responsibilities. This subsection does not limit the
authority of any agency to recommend or make objections,
recommendations, comments, or determinations during reviews
conducted under s, 163.3184.

As the proposed amendment establishes binding levels of service on local governments within
Brevard County, the amendment violates § 163.3180(3), Fla. Stat. (2005), unless Brevard County also
assumes the responsibility for providing, financing, operating, or regulating public facilities.

Second, the proposed amendment violates § 101.161, Fla. Stat. (2005), in that the ballot title, in
utilizing the phrase “Preserve the Quality of Life”, amounts to an improper emotional appeal and/or
political rhetoric. Section 101.161 requires that the substance of any proposed amendment or other
public measure be printed in clear and unambiguous language on the ballot. The purpose of this
requirement is so that the voter will have notice and not be misied as to its purpose and can cast an
intelligent and informed ballot. Jn re Advisory Opinion to the Attorney General — Save Our Everglades,
636 So. 2d 1336, 1341 (Fla. 1994); Volusia Citizens' Alliance v. Volusia Home Builders Association,
887 So. 2d 430 (Fla. 5th DCA 2004).

The ballot summary, which also utilizes the “quality of life” phrase, also runs afoul of § 101.161,
in that it is not limited to informing the voter of the legal effect of the amendment. Folusia Citizens'
Alliance, 887 So. 2d at 430 (“[T]he ballot summary is no place for subjective evaluation of special
impact. The ballot summary should tell the voter the legal effect of the amendment and no more. The
political motivation behind a given change must be propounded outside the voting bootl.).

Third, the proposed amendment, to the extent it regulates development, violates §
163.3194(1)D), Fla. Stat. (2005), which requires that “[a]ll land development regulations enacted or
amended shall be consistent with the adopted comprehensive plan, or element or portion thereof,,.”.
According to § 163.3194(3)(a), Fla. Stat. (20053), 2 “land development regulation shall be consistent with
the comprehensive plan if the land uses, densities or intensities, and other aspects of development
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permitted by such order ar regulation are compatible with and further the objectives, policies, land uses,
and densities or intensities in the caomprehensive plan and if it meets all other criteria enumerated by the
local gavernment.” Based upon a cursory review, it appears the proposed amendment may violate
Brevard County’s Comprehensive Plan as well as the City of Melbourne’s Comprehensive Plan.!

Fourth, “[a]ll elements of a comprehensive plan, whether mandatory or optional, shall be based
upon data appropriate to the element involved.” § 163.3177(8), Fla. Stat. (2005). As the proposed
amendment establishes levels of service, a required element of a local government’s comprehensive
plan, data must be presented justifying or supporting the levels of service proposed. §§
163.3177(3)(a)(3) and 163.3177(8), Fla. Stat. (2005); Innkeepers Motor Lodge, Inc. v. City of New
Smyrna Beach, 460 So. 2d 379, 379-80 (Fla. 5th DCA 1984) (Property owner who intended to construct
hotel on its property brought action challenging “density cap” which had been incorporated into city
charter by way of special referendum election. The court found that the figures for the density cap were
arbitrarily adopted, as the group that initiated the referendum process failed to conduct a study to justify
the twelve/twenty-four figures for the cap.).

Fifth, the proposed amendment, in establishing levels of service for school concurrency and water
supply violates Chapter 163, Florida Statutes, as recently amended by Senate Bill 360, which became
law on June 1, 2005. Senate Bill 360 provides, among other things a framework for the negotiation and
adoption of interlocal agreements regarding school concurrency between district school boards and local
gaovernments. §§ 163.3177(12), 163.31777 and 163.3180, Fla. Stat. (2005). Thus, the proposed
amendment’s regulation of school concurrency is contrary to general law.

3. The proposed amendment creating Section 5.7 (Quality of Life) is not consistent with the
Florida Constitution, in that Article VIII, Section 1(g) provides:

Counties operating under county charters shall have all powers of local
self-government, not inconsistent with general law, or with special law
approved by vote of the electors. The poverning body of a county
operating under a charter may enact county ordinance not inconsistent
with general law. The charter shall provide which shall prevail in the
event of conflict between county and municipal ordinances. (emphasis
added),

The proposed amendments’ violation of §§ 163.3177(3){a)(3), 163.3177(6)(c), 163.3177(8),
163.3177(12), 163.31777, 163.3180, 163.3194(1)(b), 163.3194(3)(a), and 101.161, Fla. Stat. (2005),
cause a violation of Article VI, Section 1(g) of the Florida Constitution.

' The author herein notes that Brevard County’s Planning and Zoning staff has presented draft
alternative language, for discussion purposes, that revises the proposed amendment by referring
to level of service standards adopted by a jurisdiction’s comprehensive plan.
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In addition, if approved, the proposed amendment would violate Article IX, Section 4(a) of the
Florida Constitution, which provides: “[f]he school board shall operate, control and supervise all free
public schools within the school district...”. See also, § 1001.32(2), Fla. Stat. (2005){*In accordance
with the provisions of s. 4(b) of Art. IX of the State Constitution, district school boards shall operate,
conirol, and supervise all free public schools in their respective districts and may exercise any power
except as expressly prohibited by the State Constitution or general law.™). Even as a charter povernment,
Brevard County cannot preempt or regulate the powers and functions specifically provided to schaol
boards by the Florida Constitution, and further enumerated in Florida Statutes, See, Fla. Const. Art. VII,
Section 1(g).

4, The proposed amendment creating Section 5.7 (Quality of Life) is not consistent with the
Charter, as it violates general law and the Florida Constitution. Section 1.6 of the Charter provides:

The provisions of this Charter are not intended, and shall not be
construed, to conflict with the Constitution of the State of Florida, general
law, or special law approved by vote of the electorate.

5. Thiere may be ways to cure the defects in the proposed amendment creating section 5.7
(Quality of Life). As general law prohibits a county from establishing binding levels of service on local
governments, unless the county also assumes the responsibility for providing, financing, operating, or
regulating public facilities, this amendment, in order to be legal, must be limited to establishing growth
management and/or level of service goals or simply refer to a local government’s levels of service, as
established in their comprehensive plans. Alternatively, Brevard County would have to assume
responsibility for providing, financing, operation or regulation of the public facilities. Additionally, the
ballot title and summary must be revised to exclude any language in the nature of an emational appeal
and/or political rhetoric.

Proposed Amendment Creating Section 9 (Voluntary Annexations)

BALLOT TITLE: An Exclusive Method for Approving Voluntary Annexations.

BALLOT SUMMARY: Shall the Brevard County Home Rule Charter be amended to establish an
exclusive method for approving voluntary annexations in Brevard
County, Florida that would require the annexing municipality to abtain
by referendum approval of a voluntary annexation from registered
electors residing in the unincorporated and incorporated areas affected by
a proposed voluntary annexation?
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Based on my legal review of the proposed amendment creating Section 9 (Voluntary
Annexation), I find that it does not qualify for placement o the ballot for consideration at a referendum
election. In accordance with Section 7.3.2.3 of the Charter, I offer the following conclusions:

L. The proposed amendment creating Section 9 (Voluntary Annexation) is single subject
in nature as it exclusively addresses an exclusive method for approving voluntary annexations.

2. The proposed amendment creating Section 9 (Veluntary Annexation) is not consistent
with general law in that the provision of contraction at Section 9.4 violates §§ 171.051 and 171.052, Fla.
Stat. {2005). Specifically, Section 9.4 of the proposed amendment provides that “the approval of the
registered electors shall be deemed withdrawn and the voluntary annexation ordinance shall be void if
the owner of the annexed property applies for a land use or zoning change, other than the changes
specified by the city in accordance with subsection 9.2.3 above, within five (5) years of the date that the
election results are certified.” This contraction provision is contrary to the statutory contraction
procedures found at § 171.051, Fla. Stat. (2005), which sets forth the procedure for coniraction, and §
171.052, Fla, Stat. (2005), which provides the criteria for contraction of municipal boundaries by stating:

Only those areas which do not meet the criteria for annexation is s.
171.043 may be proposed for exclusion by municipal governing bodies.
If the area proposed to be excluded does not meet the criteria of s.
171.043, but such exclusion would result in a portion of the municipality
becoming noncontiguous with the rest of the municipality, then such
exclusion shall not be allowed.

These two statutary provisions provide the uniform and exclusive methed for the contraction of a
municipality’s boundaries. See, § 171.021(2), Fla. Stat. {2005)(*The purposes of this act are to set forth
procedures for adjusting the boundaries of municipalities. . .and to set forth criteria for determining when
annexations or contractors may take place so as to:...(2) Establish uniform legislative standards
throughout the state for the adjustment of municipal boundaries.”). Therefore, as Section 6.4 of the
propased amendment is inconsistent with general law, it does not qualify for placement on the ballot.

3. The proposed amendment creating Section 9 {Voluntary Annexation) is not consistent
with the Florida Constitution, in that Article VIII, Section 1(g) provides:

Counties operating under county charters shall have all powers of local
self-government, not inconsistent with general law, or with special law
approved by vote of the electors. The governing body of a county
operating under a charter may enact county ordinance not inconsistent
with general law. The charter shall provide which shall prevail in the
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event of conflict between county and municipal ordinances. (emphasis
added).

The proposed amendments’ violation of §§ 171.051 and 171.052, Fla. Stat. (2005), cause a
violation of Article VIII, Section 1{p) of the Florida Constitution.

4, The proposed amendment creating Section 9 (Voluntary Annexation) is not consistent
with the Charter, as it violates general law and the Florida Constitution. Section 1.6 of the Charter
provides;

The provistons of this Charter are not intended, and shall not be
construed, to conflict with the Constitution ofthe State of Florida, general

law, or special law approved by vote of the electarate.

5. In order to be legal, Section 9.4 of the proposed amendment, provided for contraction
after five (5) years, must be removed.

Conclusion
Please advise if you require anything further ffom me regarding the proposed amendments. As
[ have a previovs commitment, I am unable to attend the Angust 23, 2006 Board of County

Commissioners meeting. However, my associate, Audrie Harris, will be in attendance and available to
answer any questions you any have regarding the conclusions reached in this correspondence.

xTerely,

Carolyn SYf Ansay

S

CSA:k]



August 17, 2006

Commissicner Truman Scarborough Commissioner Ron Pritchard, D.P.A.
Brevard County Brevard County

400 South Street, Suite 1-A 2575 N. Courtenay Parkway

Titusville, FL 32780 Merritt Island, FL 32953

Commissioner Helen Volfz, RN, BS, MBA  Commissioner Sue Carlson

Brevard County Brevard County

1311 E. New Haven Ave. 2725 Judge Fran Jamieson Way, Bldg. C
Melbourne, FL 32801 Viera, FL 32940

Commissioner Jackie Colon Peggy Busacca, County Manager
Brevard County Brevard County Manager's Office

1515 Sarno Rd., Bldg. B 2725 Judge Fran Jamieson Way, Bidg. C
Melbourne, FL. 32935 Viera, Fl1 32940

Scott L. Knox, Esquire

Brevard County Attorney

2725 Judge Fran Jamieson Way
Melbourne, FL 32940

SUBJECT: Review Panel Report; Proposed Charter Amendments; “Save Brevard”
Dear Commissioners, County Manager and County Attorney:

It is indeed an honor and a privilege to serve on the Charter review legal panel in
accordance with the provisions of Sections 7.3.2.3 and 7.3.2.4 of the Brevard County
Charter. We have been tasked with reviewing two proposed Charter amendments
submitted by the Save Brevard PAC — one entitled “Preserve the Quality of Life in
Brevard County by Managing the Issuance of Building Permits” and the other entitled
‘An Exclusive Method for Approving Voluntary Annexations”.

The review set forth herein is limited to the controlling provisions of the County Charter.
That is, my review will relate to whether, in my professional opinion, the proposed
amendments and ballot language embrace one subject only and are consistent with the
Florida Constitution, general law, and the Brevard County Charter as set forth in
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Sections 7.3.2.3 and 7.3.2.4, and Section 1.6 which provides that “[tjhe provisions of
this Charter are not intended, and shall not be construed, to conflict with the
Constitution of the State of Florida, general law, or special law approved by vote of the
electorate.” My review does not relate to the merits, wisdom, desirability, motives, or
any other matter that may be invclved with regard to the proposed Charter
amendments.

| have conducted independent legal research and legal analysis with regard to the
proposed Charter amendments and | have reviewed the following materials kindly
submitted to the panel by Ms. Marcia A. Day of the Brevard County Attorney's office: (1)
the Brevard County Board of County Commissioners Agenda Repeort for the July 25,
2006 meeting date (ltem Number VIII E.5) with associated materials; (2) the two-page
document entitled "Quality of Life" prepared by Save Brevard and handed out at the
informational meeting; and (3) a single page document, entitled, "Draft Alternative
lL.anguage for Discussion Purposes" which was prepared by Brevard County Planning
and Zoning staff and presented to the Brevard County Commission at a meeting at
which no action was taken.

| have also reviewed various written legal correspondence directed to me such as: (1) a
copy of a letter, dated August 3, 2006, to the County Attorney from Dwight W. Severs,
as City Attorney for the City of Titusville; (2) a second letter, dated August 7, 2006, from
Mr. Severs to the attorney review panel; (3) a copy of a letter, dated August 8, 2006,
from Joseph E. Miniclier, City Attorney for the City of Rockledge, to the County Attorney;
(4) a letter, dated August 8, 2008, to the attorney review panel from Paul R.
Gougelman, Ili, City Attorney, for the City of Melbourne, along with a copy of Mr.
Gougelman’s letter, dated August 7, 2006, to the County Attorney; and (5) a copy of a
letter, dated August 10, 2006, to the County Attorney, from Harold T. Bistline, School
Board Attorney for the Brevard County School District.

One of the documents presented to the panel suggested that we, on the attorney review
panel, did not have an adequate period of time to conduct a review of the proposed
Charter amendments. | reject that assertion. | had adequate time to come to the
conclusions set forth herein and do not believe a “continuance” is necessary. The time
frame allotted does not allow for a lengthy law review analysis, however, | will articulate
my findings and conclusions in a concise manner and cite to legal authority that is
persuasive and controlling.

A. LEGAL ANALYSIS AND CONCLUSIONS REGARDING THE PROPOSED
CHARTER AMENDMENT ENTITLED “PRESERVE THE QUALITY OF LIFE IN
BREVARD COUNTY BY MANAGING ISSUANCE OF BUILDING PERMITS":

(1). Ballot Language Compliance With Section 101.161, Florida
Statutes, “Preserve the Quality of Life in Brevard County by
Managing the Issuance of Building Permits”
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The controlling statute is Section 101.161, Florida Staiufes. This statute requires that
questions, such as whether to approve the proposed Charter amendments, must be
presented to the electorate “in clear unambiguous language”. Many decisions of the
Florida Supreme Court provide helpful guidance in determining if ballot language
complies with the controlling requirements of taw. The Florida Supreme Court stated
that . . . an accurate, objective and neutral summary of the proposed amendment is the
sine qua non of the citizen-driven process of amending our constitution.” Advisory
Opinion to the Atfforney General re Referendum Required for Adoption and Amendment
of Local Government Comprehensive Land Use Plans, 902 So.2d 763 (Fla. 2005), citing
Advisory Opinion to the Attorney General re Additional Homestead Tax Exemption, 880
So.2d 646, 653-654 (Fla. 2004).

City and county charters are, of course, the “constitutions” of local governments. The
scrutiny that the Supreme Court applies in making such decisions consists of two
fundamental questions: (1) Does the ballot summary fairly inform voters of the chief
purpose of the proposed amendment? (2) Does the language of the title and summary
mislead the public? See Advisory Opinion fo the Attorney General re Right to Treatment
and Rehabilitation for Non-Violent Drug Offenses, 818 So0.2d 491, 497 (Fla. 2002), and
Aaqvisory Opinion to the Attorney General re Right of Citizens to Choose Healthcare
Providers, 705 So.2d 563, 566 (Fla. 1998).

In the Land Use Flans decision, the Florida Supreme Court determined that a sentence
in the ballot summary stating “[p]ublic participation in local government comprehensive
land use planning benefits Florida’s natural resources, scenic beauty and citizens” was
“fatally flawed” because the sentence contained “impermissible emotional rhetoric,
902 So. 2d at 771. Similarly, the Supreme Court stated that “[tlhe tile of the present
initiative - - 'SAVE OUR EVERGLADES' - - is misleading. It implies that the Everglades
is lost, or in danger of being lost, to the citizens of the State, and needs to be ‘saved' via
the proposed amendment." /n re Advisory Opinion to the Atlorney General Save Our
Everglades, 636 So.2d 1336 (Fla. 1994). The Court also concluded that the ballot
summary was misleading because it * . . . more closely resembles political rhetoric than
it does an accurate and informative synopsis of the meaning and effect of the proposed
amendment." /d. at 1342.

Also, the Fifth District Court of Appeal recently concluded that a ballot summary
sentence stating that “[tlhe establishment, implementation and enforcement of a (sic)
Urban Growth Boundary (UGB) benefits Volusia County's natural resources, scenic
beauty, orderly development and the welfare of its citizens” was defective in that it
amounted to “political rhetoric.” Volusia Citizens Alfiance, efc. v. Volusia Home Builders
Association, 887 So0.2d 430, 431 (Fla. 5" DCA 2004). The Fifth District Court of Appeal
quoted the Florida Supreme Court, wherein the Court stated, “[T]he ballot summary is
no place for subjective evaluation of special impact. The ballot summary should tell the
voter the legal effect of the amendment and no more. Political motivation behind a given
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change must be propounded outside of the voting booth.” Id. citing Evans v. Firestone,
457 So. 2d 1351, 1355 (Fla. 1984).

The proposed Charter amendment under discussion states in its baliot title “Preserve
the Quality of Life in Brevard Co. by Managing the Issuance of Building Permits”. That
ballot title does not comport with the controlling requirements of Florida law as
discussed, above. The ballot title does not fairly inform voters of the chief purpose of the
proposed Charter amendment and misleads the public by the use of political rhetoric.

Accordingly, the proposed Charter amendment, in my judgment, should not proceed to
be submitted to the Brevard County electorate, as it does not comply with the controlling
requirements of State law.

(2). Schools vis-a-vis the Proposed Quality of Life Charter
Amendment

As noted above, | received the letter, dated August 10, 2008, from the School Board
Attorney for the Brevard County School District, Mr. Harold T. Bistline. | hereby adopt
and incorporate the provisions of that letter into this panel member report. The subject
proposed amendment is not consistent with the controlling provisions of Florida law as
stated in the letter from Mr. Bistline.

Accordingly, the proposed Charter amendment, in my judgment, should not proceed to
be submitted to the Brevard County electorate, as it does not comply with the controlling
requirements of State law.

(3). Concurrency (Section 163.3180, Florida Statutes) vis-a-vis the
Proposed Quality of Life Charter Amendment

The proposed amendment, although purporting to be a planning document, in fact
eviscerates the provisions of State growth management laws as articulated in Part I,
Chapter 163, Florida Statutes, which is known and cited as the "Local Government
Comprehensive Planning and Land Development Regulation Act." The arguments
made by Mr. Severs and Mr. Gougelman are compelling in this regard. Section
163.3180, Florida Statufes, and related statutes and rules within the Florida
Administrative Code provide for a comprehensive regulatory scheme. The proposed
Charter amendment is inconsistent with that regulatory scheme that was attained after
much debate, effort and dedication; has been well thought out as it has evolved since its
original enactment, and generally well implemented.

Arguments have been asserted that the proposed Charter amendment is contrary to
controlling State law in that it enters into the area of level of service establishment and
related matters for multiple jurisdictions outside the comprehensive, and other
governments planning (such as school planning statutes set forth in Chapter 1013,
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Florida Stafutes). It also has been argued that the proposed amendment enacts land
development regulations without mandatory consideration being given to
comprehensive plan consistency as required by Sections 163.3174, 163.3194,
163.3201, 163.3202, 163.3213 and 163.3215, Florida Stafutes. In my judgment, the
proposed amendment, if enacted, would be incompatible with the entirety of the growth
management structure that has evolved, over time, by the Florida Legisiature for
general Statewide applicability. In my judgment, the proposed Charter amendment
could not coexist with controlling provisions of Florida law. See, Ellis v. Burk, 866 So.
2d 1236 (Fla. 5th DCA 2004); Board of County Commissioners of Marion County v.
MeKeever, 436 So. 2d 299 (Fla. 5" DCA 1983).

Some may believe that the decision in Seminole County v. City of Winter Springs, 31
Fla. L. Weekly D1465, 2006 WL 1459775 (Fla. 5" DCA May 26, 2006), would control in
that it involves an aspect of land use mandate in the context of a referendum election.
However, Seminole County had already fully engaged in comprehensive planning that
resulted in the Rural Area of the County being well established in the Seminole County
Comprehensive Plan. Thus, the vote of the citizens of Seminole County ratified
comprehensive planning that was already in effect and did not take the jurisdiction out
of the Statewide system of comprehensive planning. In this case, the proposed Charter
amendment would take Brevard County out of the Statewide system of comprehensive
planning.

The proposed Charter amendment fails the standard set forth in the County Charter for
Charter amendments; and, it contravenes controlling State law in violation of Article VIII,
Section 1(g) of the Constitution of the State of Florida and Section 125.01, Florida
Statutes (2006). Additionally, Section 1.6 of the County Charter provides that “[t]he
provisions of this Charter are not intended, and shall not be construed, to conflict with
the Constitution of the State of Florida, general taw, or special law approved by vote of
the electorate.

Accordingly, the proposed Charter amendment, in my judgment, should not proceed to

be submitted to the Brevard County electorate as it does not comply with the controlling
requirements of State law.

B. LEGAL ANALYSIS AND CONCLUSIONS REGARDING THE PROPOSED
CHARTER AMENDMENT ENTITLED “AN EXCLUSIVE METHOD FOR
APPROVING VOLUNTARY ANNEXATIONS™:

(1). Ballot Language — Single Subject; “An Exclusive Method for
Approving Voluntary Annexations”

The County Charter provides that the panel must determine "whether the proposed
amendment and ballot language embraces one subject only. Section 7.3.2.1 Brevard
County Charter. It also provides that “[elach (Charter) amendment shall embrace but
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one subject and matter directly connected therewith.” Section 7.3.2.1 Brevard County
Charter. But for the requirement set forth in the County Charter, the single subject
requirement would not be applicable. Charter Review Commission of Orange County v.
Scoft, 647 So. 2d 835 (Fla. 1994). The subject Charter amendment involves not only
voluntary annexations, but also municipal contractions, land use matters and the vesting
of powers in the Board of County Commissioners relating to the determinations of
poundaries where registered elector affected by annexations reside.

The Supreme Court summarized the dangers of “logrolling” which results when a
proposed amendment actually encompasses two separate subjects. Advisory Opinion
to the Attomey General re Independent Nonpartisan Commission to Apportion
Legislative and Congressional Districts Which Replaces Apportionment by Legislature,
926 So.2d 1218 (Fla. 2008). The public policy against “logrolling” is that a voter should
not be placed in an “all or nothing” situation where he or she favors one part of the
proposal, but not another part.

The proposed Charter amendment is multifarious as proscribed by Adams v. Gunter,
238 So.2d 824, 831 (Fla. 1970). There is abundant case law that articulates the
problems caused by multiple subjects being incorporated into the same ballot proposal.
The Supreme Court stated that:

This {single subject) requirement avoids voters having to accept part of an
initiative proposal, which they oppose in order to obtain a change in the
constitution, which they support. An initiative proposal with multiple
subjects, in which the public has had no representative interest in drafting,
places voters with different views on the subjects contained in the
praposal in the position of having to choose which subject they feel most
strongly about.

Fine v. Firestone, 448 So. 2d 984, 988 (Fla. 1984).

it should be noted that the proposed Charter amendment contains a severability
provision. The Firestone case held that a severability provision does not cure a violation
of the single subject requirement. /d. at 997. The Court stated that “This language (the
severability clause) is not part of the amendment and would not appear on the ballot.
Further, such language cannot circumvent this Court’s responsibility to determine
whether the proposed amendment may be constitutionally be placed before the voters.”
id.

Accordingly, the proposed Charter amendment, in my judgment, should not proceed to
be submitted to the Brevard County electorate, as it does not comply with the controlling
requirements of State law.
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(2). Ballot Language — Compliance With Section 101.161(1), Florida
Statutes; “An Exclusive Method for Approving Voluntary
Annexations”

The discussion set forth in Section A (1) above, is hereby restated by this reference
thereto.

The proposed Charter amendment under discussion does not mention in its ballot or
ballot summary that the proposed amendment relates to contraction of municipal
jurisdictional limits, land use matters or that the proposed amendment vest adjudicatory
powers in the Board of County Commissioners relating to the determinations of
boundaries where registered electors affected by annexations reside.

It has been stated that citizen initiated amendments by means of petition have an
additional obligation to provide accurate and objective ballot captions and summaries.
This is so because, unlike proposals that arise from public legislative processes, there
are no public hearings or similar public process in which the text of a proposal is
developed. See, Attorney Opinion to Attorney General re Additional Homestead Tax
Exemption, 880 So.2d 646 (Fla. 2004),

Consequently, the ballot must give each voter fair notice of the decision that he or she
must make. In this case, neither the ballot title nor the ballot summary fairly inform
voters of the chief purpose of the proposed Charter amendment and misleads the public
by failure to adequately describe the action proposed to be taken.

Accordingly, the proposed Charter amendment, in my judgment, should not proceed to
be submitted to the Brevard County electorate, as it does not comply with the controlling
requirements of State law.

(3). Municipal Contraction

The proposed Charter amendment, which states in its ballot title and ballot summary
that it relates to "voluntary annexations” and uses the singular or plural form of the
words on four occasions, provides, in pertinent part, that * . . . voluntary annexation
ordinance(s) shall be void if the owner of the annexed property applies for a land use or
zoning change, other than the changes specified by the city . . . within five (5) years of
the date that the election results are certified.” However, Section 171.031, Florida
Statutes, defines the term "contraction" as “ . . the reversion of real property within
municipal boundaries to an unincorporated status” and the above-quoted text from the
proposed Charter amendment is a contraction. The proposed Charter amendment
purports to pertain to voluntary annexations, which may be subject to charter provisions
in accordance with the provisions of Section 171.044(4), Florida Statutes. The
provisions of the proposed Charier amendment are not consistent with controlling
provisions of law relating to the contraction of municipal boundaries. Specifically,
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Section 171.051, Florida Statutes, relating to contraction procedures and Section
171.052, Florida Statutes, relating to criteria for contraction of municipal boundaries.

Additionally, in terms of inconsistency with the provisions of controlling law, a
contraction taking place in the context and manner prescribed in the proposed Charter
amendment could create chaos in terms of the ad valorem tax laws of the State. If an
annexation ordinance is void ab initio (in arrears as the proposed text states that
ordinances “shall be void” under certain circumstances); then what was the tax status
during that up-to-five year period in which the property had been taxed, as if located
within the city limits of a city only to have never have been taxable by the city during the
period of time when the property was purportedly located within the city? The State
l.egislature has provided for a comprehensive system of ad valorem taxation within the
State as well as budgetary procedures for both counties and cities. The retroactive
contraction of municipal limits by virtue of removing property from the jurisdictional limits
of a city, as if never within the jurisdictional limits of the city, could throw the well
planned and cohesive ad valorem tax system into disarray as to affected parcels.

The proposed Charter amendment fails the standard set forth in the County Charter for
Charter amendments, and contravenes controlling State law in violation of Article VI,
Section 1(g) of the Constitution of the State of Florida and Section 125.01, Florida
Statutes. Additionally, Section 1.6 of the County Charter provides that “[tjhe provisions
of this Charter are not intended, and shall not be construed, to conflict with the
Constitution of the State of Florida, general law, or special law approved by vote of the
electorate.”

(4). Appeal of Decision of the Board of County Commissioners

The proposed Charter amendment provides for a determination of the boundaries
where registered electors affected by an annexation reside based upon certain factual
criteria. The proposed Charter amendment provides that appeals may be taken from
decisions of the Board of County Commissioners to the Circuit Court. The proposed
Charter amendment purports to state that the Circuit Court may set aside the
boundaries determined to exist by the Board of County Commissioners if the challenger
proves his/her/its case by clear and convincing evidence.

Under controlling Florida law, the decision of the Board of County Commissioners is a
quasi-judicial decision. Board of County Commissioners of Brevard County v. Snyder,
627 So. 2d 469, 476 (Fla. 1993). Courts have jurisdiction to consider petitions for writ of
certiorari as set forth in Article V, Section 5(b), of the Constifution of the State of Florida
and by Rule 9.030(c)(3), Florida Rules of Appellate Procedure. The standard of review
for a Circuit Court reviewing the quasi-judicial action of a local government is that the
Circuit Court must determine: (a) whether procedural due process was afforded fo the
applicant, (b) whether the essential requirements of law were observed, and (c) whether
there is competent substantial evidence in the record to support the ruling of the local
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governing body. Education Development Center, Inc. v. City of West Palm Beach
Zoning Board of Appeals, 541 So. 2d 106, 108 (Fla. 1989); City of Deerfield Beach v.
Vaillant, 419 So. 2d 624, 626 (Fla. 1982); Board of County Commissioners of Brevard
County v. Snyder, 827 So. 2d 469, 476 (Fla. 1993); Orange County v. Lust, 602 So. 2d
568, 572 (Fla. 5™ DCA) (en banc) (plurality opinion), review denied, 613 So. 2d 6 (Fla.
1992); City of DelLand v. Benline Process Color Co., 493 So. 2d 26, 28 (Fla. 51" DCA
1986).

The purported establishment of a standard of review set forth in the proposed Charter
amendment is not consistent with controlling State law.

Accordingly, the proposed Charter amendment, in my judgment, should not proceed to
be submitted o the Brevard County electorate, as it does not comply with the controlling
requirements of State law.

C. SUNMMARY OF CONCLUSIONS:

(1).  The proposed Charter amendment entitied, “Preserve the Quality of Life in
Brevard County by Managing the Issuance of Building Permits” is not in
accord with the requirements of Sections 7.3.2.3 and 7.3.2.4 of the
Brevard County Charter.

(2). The proposed Charter amendment entitled, "An Exclusive Method for
Approving Voluntary Annexations” is not in accord with the requirements
of Sections 7.3.2.3 and 7.3.2.4 of the Brevard County Charter.

(3).  Although other members raised and commented on various issues, in my
judgment the most salient issues have been addressed herein. Issues
such as vagueness are more adjudicative as opposed to advisory which
seem to be more closely connected to the role of the attorney review
panel as prescribed in the County Charter. Issues such as inconsistency
with the County’'s Comprehensive Plan and similar issues are clearly
beyond the role and scope of the attorney review panel, unless tasked
with a detailed and evidentiary based review process with extensive time
being devoted to such analysis.

D. POTENTIAL CURATIVE ACTONS:

It is my understanding that, if a panel member determines that problems exist in a
proposed Charter amendment, recommendations with regard to changes to the
proposals would be considered.

In my judgment, the proposals would require substantial curative redrafting. That said,
the overall thrust of the proposed Charter amendments seem to be to engage in a more
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County-centered growth management effort. Accordingly, | would point out the
following Charter provision from the Volusia County Charter:

Sec. 202.3. Volusia Growth Management Commission.

There is hereby created the Volusia Growth Management Commission
(hereafier commission). The commission shall have the power and the
duty to determine the consistency of the municipalities' and the county's
comprehensive plans and any amendments thereto with each other. The
commission may perform such other directly related duties, as the
commission from time to time deems necessary.

The determination by the commission shall be binding on the submitting
government. No plan, element of a plan, or amendment of a plan adopted
after the date this article becomes law shall be valid or effective unless
and until such plan, element of a plan, or amendment has been reviewed
by the commission and has been certified as consistent. The review of
any such determination of the commission shall be by certiorari.

The commission shall be composed of voting and nonvoting members.
There shall be one voting member from each municipality within the
county and five voting members from the unincorporated area of the
county. The appointment of each voting representative shall be made by
the governing body of each respective jurisdiction. The Volusia County
School Board, the St. Johns River Water Management District, and the
Volusia County Business Development Corporation shall each designate
one nonvoting member to serve on the commission. The term of office of
the commission members shall be fixed by the rules of procedures of the
commission but shall not exceed four years.

Each voting member shall have a weighted vote. Each municipality
represented shall have a vote equal to the percentage of its population
with the overall county population. The unincorporated area
representatives' combined vote shall not exceed the percentage of the
unincorporated area’s population with the overail county's population, and
the individual vote of each unincorporated area representative shall be
equal to the other. The determination of the weight of each vote shall be
determined annually.

Rules of procedure for the commission’s consistency review, and for the
manner in which this section is to be enforced and implemented, and
amendments thereto, shall be proposed by the commission and shall not
become effective until adopted by ordinance approved by a two-thirds vote
of the entire membership of the council.
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The commission, by a two-thirds vote, shall adopt an annual budget which
may provide for independent staff and which shall be funded by the
county. The budget may be amended upon two-thirds vote of the full
council.

This provision is, however, currently undergoing potential proposed revision by the
Volusia County Charter Review Commission.

In conclusion, it has been an honor and a privilege to serve on the attorney review
panel. | continue to be impressed with the officials and citizens of Brevard County. |
regret that | am committed to a previously scheduled meeting in Tallahassee on August
23, 2006, and will not be able to attend the meeting at which the attorney review panel's
determinations are discussed.

Thank you for your attention to this matter. Please call upon me if | can be of further
assistance relative to this, or any other, matier.

Sincerely,

Lonnie N. Groot

STENSTROM, MCINTOSH, COLBERT,
WHIGHAM & PARTLOW, P.A.

cc:  Carolyn Ansay, Esquire
David Tolces, Esquire



