                 
[image: image1.png]



BREVARD COUNTY CHARTER REVIEW COMMISSION
 PUBLIC HEARING SYNOPSIS MINUTES
Friday, June 4, 2010 3:00 P.M.

Palm Bay City Hall
Commission Chambers
120 Malabar Road
Palm Bay, Florida 32907
I. Kendall Moore called the meeting to order at 3:02 p.m. 

II. Robert Ludwiczak led the Pledge of Allegiance 

III. Roll Call:  Kendall Moore, Chairman, District 1; Ronald Bobay, District 1; Bunny Finney, District 2; Duwayne Lundgren, Vice-Chairman, District 2; Dale Young, District 3; Matthew Nye, District 3; Jim Rosasco, District 3; Sue Schmitt, District 4; Robert Ludwiczak, District 4; Frank Zilaitis, District 5; Tres Holton, District 5; and Martin Lamb, District 5

Commission Members Absent: Neta Harris, District 1; John Porter, District 2; and Tom Jenkins, District 4


IV. Approval of Minutes of Previous Meetings
A. May 20, 2010 Brevard County Charter Review Commission
Lundgren/Finney – APPROVED, as submitted.  The vote was unanimous, 11-0.
V. Reports
A. Chairman
B. CRC Staff Person
1. Updated CRC Proposal Status 2009-10 distributed
C. Other Members
Martin Lamb arrived at 36:07 p.m.

Robert Ludwiczak – He asked how many proposals dealt with finances and efficiency. He also asked if there was a process by which funds budgeted by the County Commission for the constitutional officers that are audited are the same process for the county commissioners.  Lastly, he asked if the counties that are charter counties have constitutional officers.
Kendall Moore – He explained that he would take each proposal individually, allowing the public to speak first, and then taking comment from the Board.  

David Tolces – He stated that he could present a memo to the board regarding which proposals deal with finances and efficiency.  In regards to the audit issue on county funds, he believes the method by which something could happen is through the abolishment of the constitutional officers and converting them into charter officers.  The other method would be adoption of legislation through the Florida Legislature by the Governor to change the statute.  He mentioned that there are counties that have abolished certain constitutional officers.  He stated that he can provide a matrix of which counties abolished their officers.
Kendall Moore – He noted that the board should have a letter from the Alachua County regarding Proposed Resolution No. 2010-002.
VI. Public Comment (Speakers are limited to three (3) minutes after each agenda item)

VII. Public Hearing
A. Proposed Resolution No. 2010-001 – Preamble to the Brevard County Charter (Proposal #21)
Sue Schmitt – She noted that section 3 states “that”, and she thinks that word may be a clerical error.
David Tolces – He stated that it is part of how the resolution is structured and is consistent with the remainder of the document.

Kendall Moore closed the public hearing for Item VII. A.

A member from the audience would like to be heard on Item VII. A.

Lamb/Nye – Suspend the Rules, to allow public comment for VII. A.  The vote was unanimous, 12-0.

Earl Medlen – He resides at 902 Midway Street in Barefoot Bay, Florida.  He understood that the preamble was going to strike language about protecting individual rights.
David Tolces – He stated that the first sentence of Section 1.1 is being moved to a Preamble, and is not being stricken from the Charter.

B. Proposed Resolution No. 2010-002 – Municipal Consent to Charter Amendment (Proposal #6)
No comments.

Kendall Moore closed the public hearing for Item VII. B.
C. Proposed Resolution No. 2010-003 – Analysis of the Fiscal Impact of a Proposed Charter Amendment (Proposal #33)
Matthew Nye – He stated that he is fascinated that this proposal made it through the process and not a comptroller.  

Robert Ludwiczak – He asked if it was determined how the analysis would be done.

David Tolces – He stated that the instruction of the motion was that the CRC would obtain an analysis.  There was no specific detail on how to do so.  

Dale Young – He stated that it sounds like to him that it opens it up to politicizing if it’s going to be the commissioners.  He thinks the proposal is incomplete if there’s no basis for the impact analysis of who will be doing it.
Sue Schmitt – She mentioned that when it was discussed it was decided that it would be the CRC that would retain the services of a firm or person to do the analysis, and not the commissioners.  She stated that you can stipulate that in the resolution.  

Lamb/Schmitt – Adopt a policy and procedure relating to obtaining an analysis of a fiscal impact of a proposed charter amendment, after discussion.

Ronald Bobay – He stated that it clearly states that the CRC will obtain the analysis, and the record of the minutes reflects that.  He is not in favor of the motion.
Jim Rosasco – He agrees, and is not in favor of the motion.

Lamb/Schmitt – FAILED to adopt a policy and procedure relating to obtaining an analysis of a fiscal impact of a proposed amendment.  The vote was 6-6, with Rosasco, Nye, Bobay, Zilaitis, Finney and Lundgren voting nay.  Moore, Schmitt, Lamb, Ludwiczak, Young and Holton voting aye.

Kendall Moore closed the public hearing for Item VII. C.

D. Proposed Resolution No. 2010-004 – Mechanism for the Repeal of the Brevard County Charter 
(Proposal #42)
No comments.

Kendall Moore closed the public hearing for Item VII. D.
E. Proposed Resolution No. 2010-005 – Financial Report by County Manager (Proposal #52)
David Tolces – He noted a correction that needed to be made related to the words “City Manager” and change it to “County Manager”.

Kendall Moore closed the public hearing for Item VII. E.

F. Proposed Resolution No. 2010-006 – Ethics in Government (Proposal #49)
Robert Ludwiczak – He asked for clarification on the wording of special referendum election.

David Tolces – He stated that it will be the next general election in November.  It doesn’t mean there is an additional election.  He has a question related to Item G, second sentence regarding “removal of the offender”, and raises that as a potential legal concern.  He asked for any thoughts or suggestions on the language.
Robert Ludwiczak – He stated that in terms of removal of public officers, wouldn’t it be the Governor’s prerogative if it was a violation?

David Tolces – He stated that it would be the Governor’s prerogative, and there’s also the recall process in state law.

Duwayne Lundgren – He stated that he is uncomfortable with the language.  He expressed his concerns with Items E, F, G, H and I of the document.  He doesn’t know what he’s voting on.
Bunny Finney – She stated that the Charter has language in 7.4.1.2 relating to a special election, which 
Mr. Ludwiczak was speaking about, and she thinks that part of the resolution is consistent with the Charter.

Tres Holton – He thanked the person who proposed the amendment.  He thinks the proposer should have the opportunity to address any concerns made by the board.  He noted in Section G, the word “shall” can be removed and replaced with “may” to avoid legal concerns.  

Matthew Nye – He explained what he thought the intent of Items E, H and I was.  He stated that he thought the intent for the Right to Notice was not for everyone.  It was for actions that were taken by the board for a particular individual.  He understands the intent of Item H is to prevent the assessment of fees of properties such as code enforcement liens.  He suggested inserting the words “taxes or fees” instead of “taxes imposed”.  He noted that the intent for Item I was to stop the control of a monopoly that the county has over land.  He would like Ms. Canales to comment.

Dale Young – He stated that the Right to Notice gives guidance to the county as how they will notice people.  He thinks the State Ethics manual is sketchy, and thinks that is the reason for the Bill of Rights.  He thinks the use of county property could be changed to be clearer so it can be available to the general public.
Jim Rosasco – He stated that he would like Ms. Canales to comment.  He explained that his thinks the intent for Right to Notice is if you are subject to a fine, and need to attend a hearing, then you should be noticed, which was not being done.  He commented on Item I, and noted that you could change the language from “unless offered by open bidding” to “unless offered by published rates”.
Duwayne Lundgren – He mentioned that what you intend should be in writing.  

Matthew Nye – He thinks the wording is correctly written in Item E, Right to Notice.  

Lamb/Nye – Suspend the Rules for VII. F, to allow Penny Canales to speak.  The vote was 10-1, with Finney voting nay.  Tres Holton stepped away from the dais.

Penny Canales – She stated that she could reword “improper administrative abuses” to “improper administrative actions.”  She noted that Mr. Nye and Mr. Rosasco were correct in their statement of intent for Right to Notice.  She explained that if she is guilty and has to appear before the special magistrate, she wants to be the one noticed.
Duwayne Lundgren – He stated the intent doesn’t change, and that they still have to be noticed in accordance of Section 125.66.

Penny Canales – She stated that she will review the statute again to ensure the requirements.

David Tolces – He mentioned that he has been taking notes, and he will make suggestions and see where the Board wants to go when Ms. Canales is finished.

Penny Canales – She stated that the county has problem with the use of public property.  She thinks there should be a process.  She commented on Item H, which Mr. Young explained correctly.  She has a problem with taking the word “shall” from Item G.  She doesn’t think people working for the government should be exempt from the ramifications of violating the law of the citizens. 
Dale Young – He understands the taxes and fees as being if they substituted a fee for a millage item.  He assumes that under Article VII, Section 9, of the Florida Constitution, the 10% refers to property taxes.

Penny Canales – She responded “Yes.”

Robert Ludwiczak – He agrees with Section 1.9.  He mentioned the noticing, and that it only states a public library.  He asked Mr. Tolces if there were more requirements for posting a notice, as it relates to Item C.

David Tolces – He stated that pending ballot issues would need to be noticed pursuant to relevant election provisions of the Florida Statutes.  He noted that it would be sufficient if it was made available in the county governmental center.  He stated that it doesn’t necessarily have to be posted at the library, but it is an additional provision that is being proposed.

Matthew Nye – He noted that the wording “without commentary” could mean without additional comments from anybody else.

David Tolces – He stated that he does not feel it is placing a limitation on the ability of placing ballot issues at other locations.  He noted that you can’t change the requirements of state law.  

Robert Ludwiczak – He commented that this could be struck all together, because it already states this in state law that you have to do so.

David Tolces – He stated that it doesn’t require that you notice in a library, and this proposal does.

Robert Ludwiczak – He questioned the wording of “nullification of the offender”, and stated that this is the prerogative of the Governor and not local government.
David Tolces – He commented that is why he raised the concern.

Robert Ludwiczak – He asked for explanation of Item I.

David Tolces – He stated that under the constitution a governmental entity it is not allowed to pledge its credit for the benefit of a private person.  

Robert Ludwiczak – He noted that the general public is only going to see the ballot language when voting.

David Tolces – He noted that he can’t know what the public will have knowledge of, but they will have availability to view the exhibits.  They will see the ballot title and ballot question when voting.

Robert Ludwiczak – He asked Ms. Canales where she would post her amendment.

Penny Canales – She stated that she could post it at the libraries and all governmental entities to start.

Tres Holton – He asked what her legislative intent is on Item G and leaving the word shall in the language.  He stated that his concern with the word shall deals with having to avoid the appearance of impropriety.
Penny Canales – She stated that she doesn’t want people to give the appearance to other people of what happens and what they do.  If someone is falsely giving the impression then it should be brought to their intention.  

Tres Holton – He asked if she understood why he used the word “may” instead of “shall”.

Penny Canales – She stated that she does, but noted that it takes the teeth out it.  She stated that her intention is if someone is violating then it’s addressed.

Jim Rosasco – He commented on Item H, and would like to add the words “special assessment”.

Penny Canales – She accepted that wording.

Robert Ludwiczak – He noted that the word “shall” is an accusatory statement.
Penny Canales – She stated that’s why it shouldn’t be an impulse action.

Robert Ludwiczak – He commented that we need to know what the intent is. 

Matthew Nye – He does not read the word shall the way Mr. Holton reads it.  He stated that you could take the last statement and place it in the first sentence to eliminate Mr. Holton’s concern.  He suggested adding “unless or except” after the wording “removal of the offender” to follow whatever protocol needed.  
Robert Ludwiczak – He commented that if you and your fellow commissioner whisper during a meeting about the weather and someone claims you violated the sunshine law; what would you do about that.

Matthew Nye – He stated this relates to prohibition of a conflict of interest. 

Robert Ludwiczak – He gave an example of when he was on the commission last time and him and Mr. Bolin were discussing the security guard falling asleep.  He stated that someone claimed he was violating the sunshine law.  
Bunny Finney – She stated that she is in favor of ethics and appreciates the conversation.  So much of the conversation has not been around ethics when you talk about violations and mechanism and having to have teeth in things.  While they are important, do they belong in policy and procedure or enforcement in law?  She needs to have more thought about all the conversation.  
Dale Young – He stated that this is the Charter and not policy and procedure.  The Charter holds more weight.  He doesn’t think we should read into things and get confused about what it says.

Martin Lamb – He stated that any member of the public should have the right to question the commission.  He stated that if you imagine how much controversy it would cause if and when you protect the public.  The public pays 52% of the tax role.  

Robert Ludwiczak – He stated that it’s very difficult for someone who has been accused of something to defend themselves.  He wanted to note in the record that his earlier statement referred to Bob Bolin and not Mary Bolin.
Sue Schmitt – She commented on Item G, and stated that there are policies and procedures.  She stated that there are administrative procedures that must be followed under the law.

David Tolces – He stated that is correct.

Sue Schmitt – She noted that the courts have already ruled that you must allow someone to have an administrative process.  She references the section about employees and thinks you can’t do what it states because of laws.  She stated that the committees are appointed by the commissioners and they can be removed at anytime by a commissioner if they are not following the law.  

Dale Young – He stated that this Bill of Rights is to see that people are doing what is right, and not rely on County Commissioners and county management.  

Bunny Finney – She stated that the purpose of the public hearing was to allow for public comment, and the CRC has exercised that.  She mentioned that the conversation is going in circles and would like to move on.  

Ronald Bobay – He is for ethics.  He stated that there are major interpretations in the language of the proposal in evidence of the discussion.  He thinks there is a law of unintended consequences.  He has some concerns about the way it is worded.  

David Tolces – He stated that he would remove the word improper from line 3; Section E, Right to Notice; he stated that Section 125.66 deals with the adoption of ordinances, as well as zoning changes and land use changes.  He believes the intent; primarily if you leave it as is, it relates to land use issues and ordinances and not specific proceeding such as Code Enforcement proceedings; however, if you would like to have this Right to Notice provision encompass all types of county hearings by the County Commission, regulatory boards and committees as it’s currently written, then he suggested it be written as follows: “The notice shall be in accordance with the relevant provisions of Florida Statute, the Charter, or Code of Ordinances.”  This would cover any notice that needs to be provided.  He referenced section G, and stated that from a legal perspective that “shall” be changed to “may”.  He stated that you are asking for issues associated constitutional issues and due process issues whether or not the person is an employee or an official of the county.  He suggested changing the second sentence of G as follows:  “An employee Code of Ethics shall be supplied to all new employees and upon the request of a member of the public”.  He referenced Just and Equitable Taxation, and stated that the county is not authorized to tax in excess of those limitations as provided in Article 7 of the Florida Constitution.  He noted that you can not include in the limitation special assessments and code enforcement fines, because it would not be consistent with the Florida Constitution.  He stated that it is consistent, as written.  So, he recommends no change to Item H.  In Item I, and based upon the discussion, he stated that he could include the following: “The county shall prohibit from allowing the long term lease or sale of a property.”  He stated that he could define what a long term lease would be.  Or, “ The County shall be prohibited from allowing the use of public property, or credit, by private businesses or organizations unless the use of the property if offered by open bidding or made available to the public by published rates and in conformance with the laws of the State of Florida, this Charter, and the ordinances of Brevard County.”  He suggested that he could make the changes and bring them to the next public hearing.  
Robert Ludwiczak – He thinks it would be appropriate for Ms. Canales and Mr. Tolces to work together to make the appropriate changes.

David Tolces – He understands, but ultimately it is the Board’s decision and right, and he works for the Board.  He is happy to do whatever the Board decides.

Robert Ludwiczak – He is concerned that the changes will be made and there still will be concerns.  He would like to see Ms. Canales involved in the process.

Kendall Moore – He stated that Mr. Tolces can not do anything without a direction from this Board.
Nye/Zilaitis – APPROVED, to have the CRC Attorney work with Penny Canales on Proposal #49 to make appropriate corrections needed.  The vote was 7-5, with Schmitt, Finney, Moore, Lundgren and Bobay voting nay.  
Kendall Moore closed the public hearing on Item VII. F. 

G. Proposed Resolution No. 2010-007 – Citizens Recommendation to County Commission (Proposal #54)
No comment.

Kendall Moore closed the public hearing on Item VII. G.
The next Public Hearing will be held on June 17, 2010, at 3:00 p.m., located at the Titusville City Hall, Commission Chambers, 555 South Washington Avenue, Titusville, Florida, 32726.
VIII. Adjournment at 4:52 p.m.
Pursuant to Section 286.0105 Florida Statues, if a person decides to appeal any decision made by the board, agency, or commission with respect to any matter considered at such meeting or hearing, he/she will need a record of the proceedings, and that, for such purpose, he/she will need to ensure that a verbatim record of the proceedings is made, at his or her own expense, which record includes the testimony and evidence upon which any such appeal is to be based.  Such person may provide a court reporter, stenographer, or a tape recorder for such verbatim record.  In accordance with the Americans Disabilities Act, persons needing a special accommodation or an interpreter to participate in the proceedings, the County’s Manager’s Office, (321) 633-2001, at least 48 hours in advance. 






Approved by the Charter Review Commission on June 17, 2010
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